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Addendum GALA

Prof. Dr. Felix Uhlmann

“Where in various chapters one can read that administrative law is 

concrete constitutional law,  this is not the frame in the 

Netherlands. Even insofar as constitutional norms do underpin 

certain sections of the GALA, these cannot be invoked directly to 

ground a cause of action – in the Dutch context, judicial review of 

the constitutionality of legislation and treaties is prohibited.  This 

design of the legal system has resulted into a study of 

administrative law and constitutional law as two rather separated 

disciplines. Consequently, there are quite a few themes that might 

be considered part of administrative law in other legal systems, 

but that are regarded primarily as being of a constitutional nature 

in the Netherlands. These include the rules governing the election 

and appointment of specific officials and the organization of 

referenda. In general, the rules concerning the structure and 

operation of administrative authorities are part of constitutional 

law, such as the voting system used within administrative 

authorities of municipalities, provinces and regional water 

authorities.” 

Source: Schuurmans, Barkhuysen and den Ouden, ‘Codification of Administrative Law in the Netherlands’ in F Uhlmann (ed), 
Codification of Administrative Law: A Comparative Study on The Legal Basis of Administrative Law
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Public – Private

1. What do we qualify (legal sources, governmental 
entities, activities, contracts etc.)?

2. What are the criteria for qualification (legal basis, 
public interest or mandate, ownership and control, special 
powers, interests of the parties etc.)? 

3. What are the consequences of a qualification 
(procedure and legal remedies, application of 
administrative or private law, state liability, constitutional 
restraints etc.)?

4. To what extent may government act through private 
entities, by private law contracts etc.?

General questions
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Public – Private: Amtrak

1. Which criteria did the Supreme Court use to assess 
whether Amtrak is private or public? 

2. Do you agree with the criteria they used?

3. What other criteria could also have been used? Would 
you use other criteria in your country? 

4. How does the separation of powers relate to the 
assessment of the Supreme Court of whether Amtrak 
is private or public? 

5. Do you know of other constitutional principles that 
have different consequences depending on whether 
something is of private or public legal nature?

Questions to the Decision
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Public – Private: Queensland Rail

1. What was decisive for the Supreme Court to qualify 
Queensland Rail?

2. What significance did the court attach to the 
asserted “intention of the Parliament” or the 
labelling “is not a body corporate”?

3. Do you agree with the arguments?

4. What role did profit play in the assessment?

Questions to the Decision
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