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A Introduction (Lecture 1)

I. Key Questions

1. What are we looking for?

Many countries struggle with the amount of regulation that administrative authorities must im-
plement. Although the subject areas of such regulation are quite diverse, the implementation is
usually guided by some general rules, often unwritten. These rules form what is called "Ad-

ministrative Law" (or "General Administrative Law").

2. What are we looking for?
» Institutions (e.g. regulatory agencies)
» Laws (e.g. administrative procedure)
»  General Principles (e.g. rule of law)
»  Cases (mostly)

Facts Consider- Foreign

ations Law

Comparison

3. How do we compare?
The course looks into these rules from a comparative perspective. Common problems that may
arise in the administrative context are illustrated by cases and other materials. Students are

asked to comment on these cases and compare them — if possible- to their own legal back-

ground.

4. Why do we compare?

»  Knowledge of foreign jurisdictions
»  New questions

»  Critical Assessment of one‘s own jurisdiction
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>  "Best Practices" in Administrative Law?

B Sources (Lecture 1)

I. Codification of General Administrative Law

It has hardly been researched which consequences arise from the different degree of codifica-
tion of the general administrative law.

»  Does codification increase orientation, predictability and legal certainty?

»  Does the codification lead to a "petrification" of general administrative law?

»  Does codification enhance the legitimacy of administrative law?

»  To which degree does the constitution shape administrative law and will there be con-

flicts in case of codification?

Y

Can uniformity be achieved only by codification?
»  Which areas of general administrative law are suitable for a codification, which are

not, and why and why not?

II. General Administrative Law Act (NL)

Below you will find an extract from a translation of the General Administrative Law
Act of the Netherlands. Read the extract and ask yourself whether it regulates the is-
sues you consider typical "General Administrative Law". What is missing and what

would you not consider “Administrative Law”?

GENERAL ADMINISTRATIVE LAW
ACT

CHAPTER 1 INTRODUCTORY PROVISIONS
Title 1.1 Definitions and scope

Article 1:1

1. 'Administrative authority' means:

(a) an organ of a legal entity which has been established under public law, or

(b) another person or body which is invested with any public authority.

2. The following authorities, persons and bodies are not deemed to be administrative
authorities:

(a) the legislature;

(b) the First and Second Chambers and the Joint Session of the States General;

(c) independent authorities established by law and charged with the administration of
justice;

(d) the Council of State and its divisions;

(e) the General Chamber of Audit;
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(f) the National Ombudsman and Deputy Ombudsmen;

(g) the chairmen, members, registrars and secretaries of the authorities referred to at
(b) to (f), the Procurator General, the Deputy Procurator General and the Advocates General to
the Supreme Court, and committees composed of members of the authorities referred to at (b)
to (f).

3. An authority, person or body excluded under subsection 2 is nonetheless deemed to
be an administrative authority in so far as it makes orders or performs acts in rela-
tion to a public servant not appointed for life as referred to in 1 of the Central and
Local Government Personnel Act, his surviving relatives or his successors in title.

Article 1:2

1. 'Interested party' means a person whose interest is directly affected by an order.

2. As regards administrative authorities, the interests entrusted to them are deemed to
be their interests.

3. As regards legal entities, their interests are deemed to include the general and col-
lective interests which they particularly represent in accordance with their objects and as evi-
denced by their actual activities.

Article 1:3

1. 'Order' means a written decision of an administrative authority constituting a public
law act.

2. 'Administrative decision' means an order which is not of a general nature, including
rejection of an application for such an order.

3. 'Application' means a request by an interested party for an order.

4. ‘Policy rule’ means an order, not being a generally binding regulation, which lays
down a general rule for weighing interests, determining facts or interpreting statutory regula-
tions in the exercise of a power of an administrative authority.

Article 1:4

1. 'Administrative court' means an independent authority established by law charged
with the administration of justice in administrative matters.

2. A court forming part of the judicature is deemed to be an administrative court in so
far as Chapter 8, the Administrative Justice (Taxes) Act1 or the Traffic Regulations (Admin-
istrative Enforcement) Act - Chapter VIII excluded - applies.

Article 1:5

1. 'Making an objection' means making use of a statutorily conferred power to seek
redress against an order from the administrative authority which made the order.

2. 'Lodging an administrative appeal' means making use of a statutorily conferred
power to seek redress against an order from an administrative authority other than the one
which made the order.

3. 'Lodging an appeal' means lodging an administrative appeal or an appeal to an ad-
ministrative court.

Article 1:6

This act does not apply to:

(a) the investigation and prosecution of criminal offences or the execution of criminal-
law decisions;

(b) the execution of measures depriving persons of their liberty under the Aliens Act;

(c) the execution of other measures depriving persons of their liberty in an institution
primarily dedicated to the execution of criminal-law decisions;
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(d) orders and acts implementing the Military Disciplinary Law Act.

Title 1.2 Implementation of binding decisions of authorities of the European Com-
munities

Article 1:7

1. If, under any statutory regulation, an opinion must be sought or external consultation
held by an administrative authority regarding an order before such order can be made, the
provision shall not apply if the sole purpose of the proposed order is to implement a binding
decision of the Council of the European Union, the European Parliament and the Council
jointly, or the Commission of the European Communities.

2. Subsection 1 shall not apply to requirements to obtain the consultation of the Coun-
cil of State.

Article 1:8

1. I, under any statutory regulation, a draft order must be communicated by an admin-
istrative authority before such order can be made, the provision shall not apply if the sole
purpose of the proposed order is to implement a binding decision of the Council of the Euro-
pean Union, the European Parliament and the Council jointly, or the Commission of the Eu-
ropean Communities.

2. Subsection 1 shall not apply to the presentation of a draft order in council or minis-
terial regulation to the States General, if:

(a) an act of Parliament provides that the wish may be expressed by or on behalf of
one of the Chambers of the States General, or by a number of members thereof, that the subject
or entry into force of such order in council or ministerial regulation be regulated by Act of
Parliament, or

(b) article 21.6, subsection 6, of the Environmental Management Act or article 33 of
the Pollution of Surface Waters Act applies.

Article 1:9
This title shall apply mutatis mutandis to bills.

CHAPTER 2 DEALINGS BETWEEN INDIVIDUALS AND ADMINISTRATIVE AU-
THORITIES

Division 2.1  General provisions

Article 2:1

1. In looking after his interests in dealings with administrative authorities, anyone may
be assisted or represented by a legal representative.

2. An administrative authority may require a legal representative to produce a written
authorisation.

Article 2:2

1. An administrative authority may refuse to allow assistance or representation by a
person against whom there are serious objections.

2. The interested party and the person referred to in subsection 1 shall be informed in
writing of the refusal without delay.

3. Subsection 1 shall not apply to attorneys-at-law and procurators.
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Article 2:3

1. An administrative authority shall send documents which manifestly come within the
competence of another administrative authority to such authority without delay, while simul-
taneously informing the sender.

2. An administrative authority shall return to the sender as soon as possible documents
which are not intended for it and are also not passed on to another administrative authority.

Article 2:4

1. An administrative authority shall perform its duties without prejudice.
2. An administrative authority shall ensure that persons belonging to it or working for
it who have a personal interest in an order do not influence its decisionmaking on the matter.

Article 2:5

1. Anyone involved in the performance of the duties of an administrative authority
who in the process gains access to information which he knows, or should reasonably infer,
to be of a confidential nature, and who is not already subject to a duty of secrecy by virtue of
his office or profession or any statutory regulation, shall not disclose such information unless
he is by statutory regulation obliged to do so or disclosure is necessary in consequence of his
duties.

2. Subsection 1 shall also apply to institutions, and persons belonging to them or work-
ing for them, involved by an administrative authority in the performance of its duties, and to
institutions and persons belonging to them or working for them performing a duty assigned to
them by or pursuant to an Act of Parliament.

Division 2.2 Use of Languages in Dealings with Administrative Authorities

Article 2:6

1. Administrative authorities and persons working under their responsibility shall use
the Dutch language, unless provided otherwise by statutory regulation.

2. Notwithstanding subsection 1, another language may be used if its use is more ef-
fective and the interests of third persons are not disproportionately harmed.

Article 2:7

1. Anyone may use the Frisian language in communications with administrative au-
thorities in so far as the latter have their seat in the Province of Friesland.

2. Subsection 1 shall not apply if the administrative authority asks to use the Dutch
language on the grounds that using the Frisian language would lead to a disproportionate bur-
den on administrative communications.

Article 2:8

1. Administrative authorities may use the Frisian language in oral communications
within the Province of Friesland.

2. Subsection 1 shall not apply if the other party asked for the Dutch language to be
used on the grounds that using the Frisian language would lead to the oral communications
taking an unsatisfactory course.

Article 2:9

1. Administrative authorities with their seat in the Province of Friesland that do not
form part of central government may lay down rules on the use of the Frisian language in
documents.
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2. Our Minister whom it may concern may lay down rules on the use of the Frisian
language in documents by parts of central government operating in the Province of Friesland
or part thereof.

Article 2:10

1. A document in the Frisian language shall also be drawn up in the Dutch language
if it:

(a) is meant exclusively or otherwise for use by authorities outside the Province of
Friesland or central government authorities;

(b) contains generally binding regulations or policy rules; or

(c) is drawn up in direct preparation of regulations or rules as referred to at (b).

2. The notification , communication or deposit for inspection of the document referred
to in subsection 1 shall in any event also be in the Dutch language, unless it can reasonably be
assumed that there is no need for this.

Article 2:11

1. If a document is formulated in the Frisian language, the administrative authority
shall provide a translation into the Dutch language on request.

2. The administrative authority may levy a charge for the translation not exceeding the
cost thereof.

3. No charge shall be levied if the document:

(a) contains the minutes of a representative institution's meeting and the petitioner’s
interest is directly related to the subject matter, or contains the minutes of a representative
institution's meeting and concerns the laying-down of generally binding regulations or policy
rules, or

(b) contains an order or other act to which the petitioner is an interested party.

Article 2:12

1. Anyone may use the Frisian language at meetings of the representative institutions
having their seat in the Province of Friesland.
2. What is said in the Frisian language shall be minuted in the Frisian language.

CHAPTER 3 GENERAL PROVISIONS CONCERNING ORDERS

Division 3.1  Introductory provisions

Article 3:1

1. Orders containing generally binding regulations:

(a) shall only be subject to the provisions of division 3.2 in so far as they are not in-
compatible with the nature of the orders;

(b) shall not be subject to the provisions of division 3.6.

2. Divisions 3.2 to 3.5 shall apply mutatis mutandis to acts of administrative authorities
other than orders in so far as they are not incompatible with the nature of the acts.

Division 3.2 The duty of care and the weighing of interests

Article 3:2

When preparing an order an administrative authority shall gather the necessary infor-
mation concerning the relevant facts and the interests to be weighed.
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Article 3:3

An administrative authority shall not use the power to make an order for a purpose
other than that for which it was conferred.

Article 3:4

1. When making an order the administrative authority shall weigh the interests directly
involved in so far as no limitation on this duty derives from a statutory regulation or the nature
of the power being exercised.

2. The adverse consequences of an order for one or more interested parties may not be
disproportionate to the purposes to be served by the order.

Division 3.3 Provision of advice

Article 3:5

1. In this division 'adviser' means a person or body that is charged by or pursuant to a
statutory regulation with advising on orders to be made by an administrative authority and that
does not work under the responsibility of the administrative authority concerned.

2. This division shall not apply to the consultation of the Council of State.

Article 3.6

1. If no statutory time limit is imposed on the adviser by statutory regulation, the ad-
ministrative authority may indicate within what time limit an opinion is expected. This time
limit may not be so short that the adviser is unable to discharge his duties properly.

2. If the opinion is not delivered on time its absence alone shall not be an obstacle to
making the order.

Article 3:7

1. The administrative authority to which the opinion is delivered shall provide the ad-
viser, at his request or otherwise, with the information needed to enable him to discharge his
duties properly.

2. Article 10 of the Government Information (Public Access) Act shall apply mutatis
mutandis.

Article 3:8

The name of the adviser who has delivered the opinion shall be stated in or with the
order.

Article 3:9

If an order is based on an investigation carried out by an adviser into facts and actions,
the administrative authority shall satisfy itself that the investigation was carried out with due
care.

Article 3:9a

This division shall apply mutatis mutandis to bills.
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Division 3.4  Public preparatory procedure

Article 3:10

1. The procedure for the preparation of orders provided in this division shall be fol-
lowed if this is required by statutory regulation or by order of the administrative authority.

2. The regulations of division 4.1.1 regarding administrative decisions shall also apply
to other orders which are made on application and prepared in accordance with this division.

Article 3:11

1. The administrative authority shall deposit the application for the order, or the draft
of an order to be made on its own initiative or on application, together with the documents
relating thereto, for inspection for a period of at least four weeks by those persons who are to
be given the opportunity under article 3:13 to state their views.

2. Article 10 of the Government Information (Public Access) Act shall apply mutatis
mutandis. If certain documents are not deposited for inspection under this provision, commu-
nication shall be given thereof.

3. A copy of the documents deposited for inspection shall be provided at no more than
cost price.

4. In so far as not provided otherwise by statutory regulation, the deposit for inspection
shall in any event take place at the offices of the administrative authority.

Article 3:12

1. The communication of the application or the draft shall be given in one or more
newspapers or free local papers, or in any other suitable way, prior to the deposit of the appli-
cation for inspection. Only the substance of the order need be stated.

2. If the order is by an administrative authority forming part of central government the
communication shall be placed in the Government Gazette, unless provided otherwise by stat-
utory regulation.

3. The communication shall state where and when the documents are to be deposited
for inspection, who is to be given the opportunity to state his views and how this can be done
under article 3:13.

Article 3:13

1. Interested parties may state their views on the application or the draft either orally
or in writing, at their discretion.

2. It may be provided by statutory regulation or by the administrative authority that
other persons are also to be given the opportunity to state their views either orally or in writing,
at their discretion.

3. The time limit for stating a view shall not end earlier than the last day of the inspec-
tion period.

4. In the case of an order made on application, the applicant shall if necessary be given
the opportunity to respond to the views stated.

5. A record shall be kept of views stated orally under the above subsections.

Division 3.5  Extensive public preparatory procedures

Paragraph 3.5.1 Introduction
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Article 3:14

The procedures for the preparation of orders provided in paragraphs 3.5.2 to 3.5.5 and
shall be followed if this is required by statutory regulation or by order of the administrative
authority.

Article 3:15

By or pursuant to the statutory regulation referred to in article 3:14 or the order referred
to therein administrative authorities may be designated which:

(a) must be given the opportunity to deliver an opinion on the making of an order, or

(b) must be involved in the preparatory procedures in some other way.

Paragraph 3.5.2 Filing of the application:; admissibility

Article 3:16

The provisions of division 4.1.1 regarding administrative decisions shall also apply to
other orders which are made on application and prepared in accordance with this division.

Article 3:17

1. The administrative authority shall note without delay the date of receipt on the ap-
plication.

2. It shall send without delay the applicant an acknowledgement of receipt stating this
date.

3. It shall send without delay the other administrative authorities involved a copy of
the application and of the accompanying documents, stating the date of receipt.

Article 3:18

1. The power regulated in article 4:5 not to process an application on the grounds that
it is incomplete may be exercised only if the applicant has been given the opportunity to am-
plify the application within eight weeks of the application being received.

2. The other administrative authorities involved shall be informed of requests to am-
plify an application and orders not to process an application.

3. If an administrative authority processes an application despite its being incomplete,
it shall make a note of this on the application. If the applicant has been given the opportunity
to amplify the application, the administrative authority shall state in such note the time limit
set for this under article 4:5.

Paragraph 3.5.3. The draft order

Article 3:19

1. The administrative authority shall prepare a draft order as soon as possible. Unless
article 3:29 has been applied, the administrative authority shall send the draft to the applicant
and the other administrative authorities involved within twelve weeks of receiving the appli-
cation.

2. No later than two weeks after the sending of the draft as referred to in subsection 1,
information of the draft shall simultaneously be given by:

(a) deposit for inspection,;

(b) a communication in one or more newspapers or free local papers such that the in-
tended object is achieved as far as possible;

(c) a communication in the Government Gazette, in cases where an authority of the
central or provincial government is the administrative authority.
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Article 3:20

1. In the communications referred to in article 3:19, subsection 2, the administrative
authority shall state at least:

(a) the substance of the application and the purport of the draft order;

(b) where and when the documents may be inspected;

(c) who has been given the opportunity to submit reservations concerning the draft,
and how and within what time limit this may be done;

(d) that a person who submits reservations in writing may request that his personal
particulars are not stated.

2. The administrative authority shall also inform the applicant and the other adminis-
trative authorities involved of this information.

Article 3:21

1. The following shall be deposited for inspection with the draft order:

(a) a copy of the application with the accompanying documents;

(b) if there has been prior consultation on the application, a report thereof;

(c) the reports produced and opinions delivered in connection with the draft, in so far
as it can reasonably be assumed that they may be necessary for an assessment of the draft;

(d) a list of the reports and opinions not deposited for inspection and, in so far as it can
reasonably be assumed that they are necessary for an assessment of the draft, of orders previ-
ously made on the same subject which are still in effect, together with a statement of where
and when these documents may be inspected.

2. The administrative authority shall supplement the documents deposited for inspec-
tion with relevant new documents and information, including in any event the opinions and
reservations submitted in accordance with paragraph 3.5.4 and the records of the reservations
submitted orally and exchanges of views on the draft.

3. Article 10 of the Government Information (Public Access) Act shall apply mutatis
mutandis unless provided otherwise by statutory regulation. If certain documents are not de-
posited for inspection, this shall be stated.

Article 3:22

1. The documents may be inspected during working hours for four weeks from the date
on which the draft order is deposited for inspection. During this period the documents may
also be inspected on request during at least three consecutive hours per week outside working
hours. On request an oral explanation shall be given free of charge within this period.

2. After the period of four weeks the documents shall be deposited for inspection at
times determined by the administrative authority until the period for lodging an appeal against
the order expires.

3. A copy of the documents deposited for inspection shall be provided at no more than
cost price.

Paragraph 3.5.4 Opinions and reservations

Article 3:23

1. The administrative authorities acting as advisers shall send their opinion to the ad-
ministrative authority within four weeks of the date on which the draft is deposited for inspec-
tion.

2. The administrative authority shall send a copy of each opinion to the applicant and
the other administrative authorities acting as advisers as soon as possible.
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Article 3:24

1. Anyone may submit written reservations to the administrative authority within four
weeks of the date on which the draft is deposited for inspection.

2. The date of receipt shall be noted on the document.

3. The administrative authority shall send a copy of each reservation submitted to the
applicant and the other administrative authorities acting as advisers as soon as possible.

4. The personal particulars of a person who has submitted written reservations shall
not be disclosed if he so requests. The request shall be made in writing to the administrative
authority, stating the particulars referred to in the first sentence.

Article 3:25

1. During the period referred to in article 3:24, subsection 1, anyone shall, on request,
be given the opportunity to exchange ideas on the draft order and submit reservations orally.
The administrative authority shall give the applicant the opportunity to be present on such
occasions.

2. A record shall be kept of reservations submitted orally and oral exchanges of ideas,
including the substance of each reservation and the name and address of the person submitting
1t.

3. The record shall be sent to the applicant, the administrative authorities acting as
advisers and those who have submitted oral reservations, as soon as possible, in any event
within two weeks.

Article 3:26

It may be provided in the statutory regulation or order referred to in article 3:14 that
the right to submit reservations and engage in an exchange of ideas on the draft order may be
exercised only by a category of persons designated therein, including in any event the inter-
ested parties.

Article 3:27

When notifying the order the administrative authority shall state its considerations on
the reservations submitted.

Paragraph 3.5.5 Decision on the application

Article 3:28

The administrative authority shall make its order on the application as soon as possible,
but at the latest within six months of receiving the application unless article 3:29 has been
applied.

Article 3:29

1. If the application concerns a very complicated or controversial subject, the admin-
istrative authority may, within eight weeks of receiving the application, extend the periods
referred to in article 3:19, subsection 1, second sentence, and article 3:28 for a reasonable
period to be determined by the administrative authority in each case. Before taking such a
decision, it shall give the applicant the opportunity to state his views on this.

2. The other administrative authorities involved shall be informed of an extending or-
der at the time of its notification.

3. The administrative authority shall give communication of the extending order and
of the filed application within, at the latest, ten weeks of receiving the application, article 3:19,
subsection 2, article 3:20, subsection 1, (a) en (b), and subsection 2 and articles 3:21 and 3:22
applying mutatis mutandis.
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Paragraph 3.5.6 Altering or repealing orders and other orders made by the administrative au-
thority on its own initiative

Article 3:30

1. If an administrative authority intends to make on its own initiative an order altering
or repealing a previous order, or to make another order, it shall draw up a draft order and give
communication thereof, article 3:19, subsection 2, (b) and (c) applying mutatis mutandis. 1t
may be provided in the statutory regulation or order referred to in article 3:14 that article 3:19,
subsection 2, (a) and article 3:21 shall apply mutatis mutandis.

2. Before applying subsection 1, the administrative authority shall give written com-
munication to the other administrative authorities involved and, in the case of an altering or
repealing order, to the one to whom the order to be altered or repealed was addressed, unless
provided otherwise by statutory regulation or by order as referred to in article 3:14. It shall at
the same time give them the opportunity to deliver an opinion or state their views, as the case
may be, on the intention, within a time limit to be determined by the authority.

3. If the intention is based on a request, the communication referred to in subsection 2
shall also be given to the petitioner. Article 3:44, subsections 3 and 5 shall apply mutatis
mutandis.

Article 3:31

1. In the communication referred to in article 3:30, subsection 1, the administrative
authority shall at least state:

(a) the substance of the draft order and a brief statement of the reasons for it;

(b) who is to be given the opportunity to submit reservations concerning the draft, and
how and within what time limit this may be done;

(c) that a person who submits reservations in writing may request that his personal
particulars are not disclosed;

(d) if article 3:30, subsection 1, second sentence, has been applied: where and when
the documents may be inspected.

2. In the case of an altering or repealing order, the administrative authority shall also
give communication of this information to the one to whom the order to be altered or repealed
was addressed, the other administrative authorities involved and, if a request for altering or
repealing has been made, to the submittant of the request. Article 3:44, subsections 3 and 5,
shall apply mutatis mutandis.

Article 3:32

1. Anyone may submit written reservations concerning a draft order to the administra-
tive authority within two weeks of the communication referred to in article 3:30, subsection
1. Article 3:24, subsections 2 and 4 and article 3:26 shall apply mutatis mutandis.

2. The administrative authority shall send a copy of every reservation submitted to the
administrative authorities acting as advisers as soon as possible and, in the case of an altering
or repealing order, to the one to whom the order to be altered or repealed was addressed.

Article 3:33

1. The administrative authority shall make an altering or repealing order, or an order
not to alter or repeal, as soon as possible, but at the latest within sixteen weeks of the date on
which it gave the communication referred to in article 3:30, subsection 2 to the one to whom
the order to be altered or repealed was addressed.

2. Notwithstanding the provisions of subsection 1, an order that is not preceded by a
communication as referred to in article 3:30, subsection 2 shall be made within eight weeks
of the communication referred to in subsection 1 of that article.
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Division 3.6  Notification and communication

Article 3:40

An order shall not take effect until it has been notified.
Article 3:41

1. Orders which are addressed to one or more interested parties shall be notified by
being sent or issued to these, including the applicant.

2. If an order cannot be notified in the manner provided in subsection 1, it shall be
notified in any other suitable way.

Article 3:42

1. Orders which are not addressed to one or more interested parties shall be notified
by means of a notice of the order, or the substance thereof, placed in an official government
publication, newspaper or free local paper, or in any other suitable way.

2. If notice is given only of the substance, the order shall at the same time be deposited
for inspection. The notice shall state where and when the order will be deposited for inspec-
tion.

Article 3:43

1. When an order is notified, or as soon as possible thereafter, the ones who stated their
views on it during the preparation shall be informed. An adviser as referred to in article 3:5
shall in any event be informed if the order departs from the opinion.

2. If division 3.4 has been applied in connection with the preparation of an order, the
communication referred to in subsection 1 may be made in the same way as that in which
communication is given of the application or draft order in accordance with article 3:12, sub-
sections 1 and 2.

3. When communication is given of an order it shall also be stated when and how the
order was notified.

Article 3:44

1. In the case of orders prepared in accordance with the procedures in division 3.5, the
other administrative authorities involved shall be informed at the time of notification.

2. Within two weeks of notification the administrative authority shall give communi-
cation of the order:

(a) article 3:19, subsection 2 applying mutatis mutandis, and

(b) by sending a copy of the order to the ones who submitted reservations concerning
the draft order.

3. Notwithstanding subsection 2 (b), the administrative authority may:

(a) if the volume of the order so warrants, merely communicate each of the ones re-
ferred to therein of the purport of the order and the considerations on his reservations;

(b) if a reservation has been submitted by more than five persons in the same docu-
ment, merely send copies to the five persons whose names and addresses are listed first in that
document;

(c) if areservation has been submitted by more than five persons in the same document
and the volume of the order so warrants, merely inform the five persons whose names and
addresses are listed first in that document of the purport of the order and the considerations on
their reservations;

(d) if more than 250 people would have to beinformed, refrain from communication
altogether.
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4. When making the notification and giving the communications referred to in subsec-
tions 1, 2 and 3, the administrative authority shall also state:

(a) when a copy of the order was deposited for inspection and the times and place at
which the documents are available for inspection;

(b) whether alterations to the draft are contained in the order;

(c) if subsection 3 has been applied, that this has happened and the reasons for this.

5. If subsection 3 has been applied, the ones who have submitted reservations concern-
ing the draft order may request the administrative authority to send them a copy of the order.
This option shall be stated in the communication of the order in accordance with subsections
2 and 3. This request shall be granted within two weeks, unless the administrative authority
considers that such sending cannot reasonably be required.

6. The documents may be inspected during working hours for six weeks from the day
on which a copy of the order is deposited for inspection. During this period the documents
may also be inspected on request during at least three consecutive hours per week outside
working hours. On request, an oral explanation shall be given free of charge within this period.
A copy of the documents deposited for inspection shall be provided at no more than cost price.

7. Subsection 2 (a) - in so far as it concerns the application of article 3:19, subsection
2, (b) and (¢) - and subsection 6, second sentence, shall not be applicable to an order refusing
an application for an order as referred to in article 3:30, subsection 1 if the order was not
preceded by a communication as referred to in that subsection.

Article 3:45

1. If an objection may be made or an appeal may be lodged against an order, this shall
be stated when notifying and giving communication of the order.

2. At the same time it shall be stated by whom, within what time limit and with which
authority an objection may be made or an appeal may be lodged.

Division 3.7  Reasons for orders

Article 3:46

An order shall be based on proper reasons.

Article 3:47

1. The reasons shall be stated when the order is notified.
2. If possible, the statutory regulation on which the order is based shall be stated at that
same time.

3. If, in the interests of speed, the reasons cannot be stated immediately when the order
is published, the administrative authority shall give communication of them as soon as possi-
ble thereafter.

4. In such a case, articles 3:41 to 3:43 inclusive shall apply mutatis mutandis.

Article 3:48

1. The reasons need not be stated if it can reasonably be assumed that there is no need
for this.

2. If, however, an interested party asks within a reasonable period to be informed of
the reasons, they shall be communicated to him as quickly as possible.
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Article 3:49

To state the reasons of an order or part of an order, it is sufficient to refer to an opinion
drawn up in this connection if the opinion itself contains the reasons and communication of
the opinion has been or is given.

Article 3:50

If the administrative authority makes an order which derogates from an opinion drawn
up for this purpose pursuant to a statutory regulation, this fact and the reasons for it shall be
stated in the reasons of the order.

CHAPTER 4 SPECIAL PROVISIONS CONCERNING ORDERS

Title 4.1 Administrative decisions

Division 4.1.1 The application

Article 4:1

Unless provided otherwise by statutory regulation, an application for an administrative
decision shall be lodged in writing with the administrative authority which is competent to
decide on the application.

Article 4:2

1. The application shall be signed and shall contain at least:

(a) the name and the address of the applicant;

(b) the date;

(c) a description of the administrative decision applied for.

2. The applicant shall also supply such information and documents as required for a
decision on the application as it is reasonable to expect him to be able to obtain.

Article 4:3

1. The applicant may refuse to supply information and documents in so far as their
importance to the decision of the administrative authority is outweighed by the importance of
protecting privacy, including the results of medical and psychological examinations, or by the
importance of protecting business and manufacturing data.

2. Subsection 1 shall not apply to information and documents designated by statutory
regulation as having to be supplied.

Article 4:4

The administrative authority which is competent to decide on the application may
specify a form to be used when lodging applications and supplying information, in so far as
this is not provided by statutory regulation.

Article 4:5

1. If the applicant has not complied with any requirement made by statutory regulation
for the application to be dealt with, or if the information and documents supplied are insuffi-
cient to allow the application to be assessed or the administrative decision to be prepared, the
administrative authority may decide not to deal with the application, provided the applicant
has been given the opportunity to amplify the application within such time limit as set by the
administrative authority.
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2. If the application, or any of the information or documents pertaining to it, is in a
foreign language, and a translation is necessary for the application to be assessed or the ad-
ministrative decision to be prepared, the administrative authority may decide not to deal with
the application, provided the applicant has been given the opportunity to amplify the applica-
tion by means of a translation within such time limit as set by the administrative authority.

3. If the application, or any of the information or documents pertaining to it, is sizeable
or complicated, and a summary is necessary for the application to be assessed or the adminis-
trative decision to be prepared, the administrative authority may decide not to deal with the
application, provided the applicant has been given the opportunity to amplify the application
by means of a summary within such time limit as set by the administrative authority.

4. An order not to process the application shall be notified to the applicant within four
weeks of the application being amplified or the time limit set for this purpose expiring without
being used.

Article 4:6

1. If anew application is made after an administrative decision has been made rejecting
all or part of an application, the applicant shall state any new facts that have emerged or cir-
cumstances that have altered.

2. If no new facts or altered circumstances are stated, the administrative authority may,
without applying article 4:5, reject the application by referring to its administrative decision
rejecting the previous application.

Division 4.1.2 Preparation

Article 4:7

1. Before an administrative authority rejects all or part of an application for an admin-
istrative decision, it shall give the applicant the opportunity to state his views, if:

(a) the rejection is based on information about facts and interests relating to the appli-
cant, and

(b) this information differs from information supplied by the applicant himself in the
matter.

2. Subsection 1 shall not apply if the difference from the application can be of only
minor importance to the applicant.

Article 4:8

1. Before making an administrative decision about which an interested party who has
not applied for the administrative decision may be expected to have reservations, an adminis-
trative authority shall give that interested party the opportunity to state his views, if:

(a) the administrative decision is based on information about facts and interests relat-
ing to the interested party, and

(b) this information was not supplied in the matter by the interested party himself.

2. Subsection 1 shall not apply if the interested party has not complied with a statutory
obligation to supply information.

Article 4:9

For the purposes of articles 4:7 and 4:8, the interested party may state his views either
in writing or orally.
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Article 4:10

If division 3.4 or 3:5 is applied in implementation of articles 4:7 and 4:8, the adminis-
trative authority shall inform the applicant and the person to whom the administrative decision
will be addressed.

Article 4.11

The administrative authority may refrain from applying articles 4:7 and 4:8 in so far as:

(a) the need for expedition precludes this;

(b) the interested party has already been given the opportunity to state his views in
connection with a previous administrative decision, or to another administrative authority, and
no new facts or circumstances have occurred since then, or

(c) the purpose of the administrative decision can be achieved only if the interested
party is not informed of it beforehand.

Article 4:12

The administrative authority may also refrain from applying articles 4:7 and 4:8 in the
case of an administrative decision laying down a financial obligation or claim, if:

(a) an objection may be made or an administrative appeal may be lodged against that
administrative decision, and

(b) the adverse consequences may be completely nullified after an objection or admin-
istrative appeal.

2. Subsection 1 shall not apply to an administrative decision:

(a) refusing a subsidy under article 4:35 or in accordance with article 4:51;

(b) fixing a subsidy at a lower amount under article 4:46, subsection 2, or

(c) repealing the granting or fixing of a subsidy or altering it to the detriment of the
recipient.

Division 4.1.3 Time limit for decisions

Article 4:13

1. An administrative decision shall be made within the time limit prescribed by statu-
tory regulation, or, in the absence of such time limit, within a reasonable period after receiving
the application.

2. The reasonable period referred to in subsection 1 shall in any event be deemed to
have expired if the administrative authority has not made an administrative decision or given
communication as referred to in article 4:14 within eight weeks of receiving the application.

Article 4:14

If, in the absence of a time limit prescribed by statutory regulation, an administrative
decision cannot be made within eight weeks, the administrative authority shall inform the ap-
plicant, stating a reasonable time limit for the administrative decision to be made.

Article 4:15

The time limit for making an administrative decision shall be suspended with effect
from the day on which the administrative authority requests the applicant to amplify the ap-
plication pursuant to article 4:5 until the day on which the application has been amplified or
the time limit set for this purpose expires without being used.
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Title 4.2 Subsidies

[...]
Title 4.3 Policy rules Article 4:81

1. An administrative authority may establish policy rules in respect of a power con-
ferred to it, which is exercised under its responsibility or which has been delegated by it.

2. In other cases an administrative authority may establish policy rules only in so far
as this is provided by statutory regulation.

Article 4:82

To explain the reasons for an order it shall only be sufficient to refer to a fixed practice
in so far as this practice is contained in a policy rule.

Article 4:83

When a policy rule is notified, the statutory regulation on which the power to which
the order containing a policy rule relates, is based, shall, if possible, be stated.

Article 4:84

The administrative authority shall act in accordance with the policy rule unless, due to
special circumstances, the consequences for one or more interested parties would be out of
proportion to the purposes of the policy rule.

CHAPTER 5 ENFORCEMENT

Division 5.2 Supervision of observance

Article 5:11

‘Supervisor’ means a person who by or pursuant to statutory regulation has been
charged with supervising the observance of the provisions made by or pursuant to any statu-
tory regulation.

Article 5:12

1. When performing his duties a supervisor shall carry an identification card issued by
the administrative authority under whose responsibility the supervisor works.

2. A supervisor shall immediately produce his identification card on request.

3. The identification card shall contain a photograph of the supervisor and shall in any
event state his name and position. The model of the identification card shall be fixed by the
Minister of Justice in a regulation.

Article 5:13

A supervisor shall exercise his powers only in so far as this can reasonably be assumed
to be necessary for the performance of his duties.

Article 5:14

The powers to which the supervisor is entitled may be limited by statutory regulation
or by order of the administrative authority which designates the supervisor as such.
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Article 5:15

1. A supervisor, taking with him the requisite equipment, shall be entitled to enter
every place, with the exception of a dwelling without the consent of the occupant.

2. If necessary, he may gain entry with the assistance of the police.

3. He shall be entitled to take with him people designated by him for this purpose.

Article 5:16

A supervisor shall be entitled to require the provision of information.

Article 5:17

1. A supervisor shall be entitled to require inspection of business information and doc-
uments.

2. He shall be entitled to make copies of the information and documents.

3. If the copies cannot be made on the spot, he shall be entitled to take the information
and documents away for this purpose for a short time in exchange for a written receipt issued
by him.

Article 5:18

1. A supervisor shall be entitled to inspect and measure goods and take samples of

them.

2. He shall be entitled to open packages for this purpose.

3. At the request of the interested party, the supervisor shall, if possible, take a second
sample, unless provided otherwise by or pursuant to statutory regulation.

4. If the things cannot be inspected, measured or sampled on the spot, he shall be en-
titled to take the things away for this purpose for a short time in exchange for a written receipt
issued by him.

5. Wherever possible the samples taken shall be returned.

6. The interested party shall, at his request, be informed as quickly as possible of the
results of the inspection, measuring or sampling.

Article 5:19

1. A supervisor shall be entitled to inspect means of transport which are subject to his
supervision.

2. He shall be entitled to inspect the cargo of means of transport which are reasonably
assumed by him to be used for carrying things which are subject to his supervision.

3. He shall be entitled to require the driver of a means of transport to allow him to
inspect the documents statutorily required which are subject to his supervision.

4. For the purpose of exercising these powers, he shall be entitled to require the driver
of a vehicle or the master of a vessel to stop his means of transport and take it to a place
designated by the supervisor.

5. How the demand to stop a vehicle or vessel is to be made shall be decided by the
Minister of Justice in a regulation.

Article 5:20

1. Everyone shall be obliged to cooperate fully with a supervisor, who may reasonably
demand this in the exercise of his powers, within such reasonable time limit as he may specify.

2. Any person who is bound by a duty of secrecy by virtue of his office or profession
or by statutory regulation may refuse to cooperate in so far as his duty of secrecy makes this
necessary.
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Division 5.3  Enforcement action

Article 5:21

‘Enforcement action’ means physical acts taken by or on behalf of an administrative
authority against what has been or is being done, kept or omitted in breach of obligations laid
down by or pursuant to any statutory regulations.

Article 5:22

The power to take enforcement action exists only if it has been granted by or pursuant
to act of Parliament.

Article 5:23

This division does not apply if action is taken for the immediate enforcement of public
order.

Article 5:24

1. A decision that enforcement action is to be taken shall be in writing. The written
decision constitutes an administrative decision.

2. The administrative decision shall state what regulation has been or is being in-
fringed.

3. It shall be notified to the offender, to the persons entitled to the use of the thing in
respect of which enforcement action will be taken and to the applicant.

4. The administrative decision shall contain a time limit within which the interested
parties may prevent such action by taking measures themselves. The administrative authority
shall specify the measures to be taken.

5. No time limit need be granted if speed is of the essence.

6. If the situation is so urgent that the administrative authority cannot put the decision
to take enforcement action in writing beforehand, it shall arrange for it to be recorded in writ-
ing and notified as quickly as possible thereafter.

Article 5:25

1. An offender shall owe the costs incurred in connection with the taking of enforce-
ment action, unless it would not be reasonable for these costs or all of these costs to be borne
by him.

2. The administrative decision shall state that the enforcement action is taken at the
expense of the offender.

3. If, however, all or part of the costs will not be charged to the offender this shall be
stated in the administrative decision.

4. The costs referred to in subsection 1 shall include the costs connected with the prep-
aration of enforcement action, in so far as these costs are incurred after the date on which the
time limit referred to in article 5:24, subsection 4, expires.

5. The costs shall also be owed if the enforcement action is not taken or not taken in
its entirety owing to the termination of the illegal situation.

6. The costs referred to in subsection 1 shall also include the costs resulting from the
compensation for damage pursuant to article 5:27, subsection 6.

Article 5:26

1. An administrative authority which has taken enforcement action may collect the
costs owed pursuant to article 5:25, plus the costs incurred in connection with the collection,
from the offender by writ of execution.
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2. The writ of execution shall be served by bailiff's communication at the expense of
the offender and shall constitute an enforceable title within the meaning of Book 2 of the Code
of Civil Procedure.

3. For six weeks after the day of service may be opposed against the writ of execution
by writ of summons served on the legal entity to which the administrative authority belongs.

4. The opposition shall have the effect of staying the writ of execution. At the request
of the legal entity the court may end the stay of the writ of execution.

Article 5:27

1. In order to implement a decision to take enforcement action, persons designated for
this purpose by the administrative authority taking enforcement action shall have access to
every place, in so far as this may reasonably be deemed necessary for the performance of their
duties.

2. An administrative authority taking enforcement action shall be entitled to issue an
authorization as referred in article 2 of the Entry to Premises Act for gaining entry to a dwell-
ing without the consent of the occupant.

3. A place which is not involved in the infringement shall not be entered until the ad-
ministrative authority taking enforcement action has given the person entitled at least 48
hours’ communication in writing.

4. Subsection 3 shall not apply if timely communication is not possible because speed
is of the essence. The communication shall then be given as quickly as possible.

5. The communication shall specify the way in which entry will take place.

6. The legal entity to which the administrative authority belongs shall reimburse the
damage which is caused by the entry of a place as referred to in subsection 3, in so far as it
would not be reasonable for this to be borne by the person entitled, without prejudice to the
right to recover this damage from the offender pursuant to article 5:25, subsection 6.

Article 5:28

The power to take enforcement action shall include the power to seal off buildings and
sites and anything which may be in or on them.

Article 5:29

1. The power to take enforcement action shall include the removal and storage of goods
suitable for this purpose, in so far as the use of enforcement action requires this.

2. If goods have been removed and stored, the administrative authority that has taken
enforcement action shall draw up an official report of this and supply a copy to the person
who had the goods under his control.

3. The administrative authority shall arrange for custody of the stored goods and shall
return such goods to the person lawfully entitled to them.

4. The administrative authority shall be entitled to defer such return until the costs
owed pursuant to article 5:25 have been paid. If the person lawfully entitled is not also the
offender, the administrative authority shall be entitled to defer the return until the costs of
custody have been paid.

Article 5:30

1. An administrative authority which has taken enforcement action shall be entitled, if
goods removed and stored pursuant to article 5:29, subsection 1, cannot be returned within
thirteen weeks of the removal, to sell the same or, if sale is not possible in its opinion, to
transfer the ownership of the goods free of charge to a third party or to have them destroyed.

2. The administrative authority shall have a similar power within the same period if
the costs referred to in article 5:25 together with the costs estimated for the sale, transfer of
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ownership free of charge or destruction are so high that they are out of proportion to the value
of the goods.

3. Sale, transfer of ownership or destruction shall not take place within two weeks of
the provision of the copy referred to in article 5:29, subsection 2, unless it relates to a danger-
ous substance or a substance likely to perish beforehand.

4. For a period of three years after the date of sale, the one who was the owner at that
time shall be entitled to the proceeds of the goods less the costs owed pursuant to article 5:25,
subsection 1, and the costs of the sale. After the expiry of this period, any net proceeds of the
sale shall pass to the legal entity to which the administrative authority belongs.

Article 5:31

A decision to take enforcement action shall not be taken as long as an administrative
decision, already taken in respect of the relevant infringement, to impose a duty backed by an
astreinte2 penalty has not been repealed.

Division 5.4 Astreinte

Article 5:32

1. An administrative authority which is entitled to take enforcement action may instead
impose on the offender a duty backed by an astreinte.

2. The aim of a duty backed by an astreinte shall be to remedy the infringement or to
prevent a further infringement or a repetition of the infringement.

3. The imposition of a duty backed by an astreinte shall not be chosen if this would be
contrary to the interest intended to be protected by the regulation that has been infringed.

4. The administrative authority shall fix the astreinte as a lump sum, as a sum payable
by unit of time during which a duty is not performed, or as a sum per infringement of the duty.
The administrative authority shall also fix a sum above which no further penalty will be for-
feited. The fixed amount shall be in reasonable proportion to the importance of the interest
that has been infringed and the intended effect of the imposition of the astreinte.

5. An administrative decision imposing a duty backed by a astreinte which is intended
to remedy an infringement or prevent a further infringement shall set a time limit within which
the offender can perform the duty without the astreinte being forfeited.

Article 5:33

1. Forfeited astreintes shall accrue to the legal entity to which the administrative au-
thority that has fixed the astreinte belongs. The administrative authority may collect the sum
concerned plus the costs incurred in connection with the collection, by writ of execution.

2. Article 5:26, subsections 2 to 4 inclusive, shall apply.

Article 5:34

1. The administrative authority which has imposed a duty backed by an astreinte may,
at the request of the offender, lift the astreinte, reduce it or stay its operation for a given period
if it has become permanently or temporarily impossible for the offender to perform all or part
of his obligations.

2. An administrative authority which has imposed a duty backed by an astreinte may,
at the request of the offender, lift the astreinte if the decision has been in effect for a year
without the astreinte being forfeited.
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Article 5:35

1. The power to collect forfeited sums shall be barred by prescription six months after
the date on which they are forfeited.

2. The prescription shall be stayed by bankruptcy, application of the arrangement of
purgation of debts of natural persons and every statutory impediment to collection of the
astreinte.

Article 5:36

A duty backed by an astreinte shall not be imposed as long as a decision relating to the
relevant infringement to take enforcement action has not been repealed.

CHAPTER 6 GENERAL PROVISIONS CONCERNING OBJECTIONS AND AP-
PEALS

[...]

CHAPTER 7 SPECIAL PROVISIONS CONCERNING OBJECTIONS AND ADMIN-
ISTRATIVE APPEALS

[...]

CHAPTER 8 SPECIAL PROVISIONS CONCERNING APPEALS TO THE DIS-
TRICT COURT

[...]

PART 10 PROVISIONS ON ADMINISTRATIVE AUTHORITIES

Title 10.1 Mandate and Delegation

Division 10.1.1 Mandate

Article 10:1

‘Mandate’ means the power to make orders in the name of an administrative authority.

Article 10:2

An order made by a mandatary within the limits of his power is deemed to be an order
of the mandator.

Article 10:3

1. An administrative authority may grant a mandate unless provided otherwise by stat-
utory regulation or unless the nature of the power is incompatible with the granting of a man-
date.

2. A mandate may in any event not be granted if it concerns a power:

(a) to adopt generally binding regulations, unless provision for the granting of a man-
date was made when the power was conferred;

(b) to make an order which must be made by a qualified majority or by means of a
prescribed procedure which is otherwise incompatible with the granting of a mandate;

(c) to decide on a notice of appeal;

(d) to annul or refrain from approving an order made by another administrative author-

ity.
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3. A mandate to rule on an objection shall not be granted to the person who has made
the order, pursuant to a mandate, against which the objection is brought.

Article 10:4

1. If the mandatary does not operate under the responsibility of the mandator, the grant-
ing of the mandate shall require the consent of the mandatary and, in appropriate cases, the
person under whose responsibility he works.

2. Subsection 1 shall not apply if the power to grant the mandate has been conferred
by statutory regulation.

Article 10:5

1. An administrative authority may grant a general mandate or a mandate for a specific
case.

2. A general mandate shall be granted in writing. A mandate for a specific case shall
in any event be granted in writing if the mandatary does not work under the responsibility of
the mandator.

Article 10:6

1. The mandator may issue directions regarding the exercise of the mandated power
either on a case-by-case basis or generally.

2. The mandatary shall provide the mandator at his request with information about the
exercise of the power.

Article 10:7

The mandator shall remain competent to exercise the mandated power.

Article 10:8

1. The mandator may repeal the mandate at all times.
2. A general mandate shall be repealed in writing.

Article 10:9

1. The mandator may allow a sub-mandate to be granted.
2. The other provisions of this division shall apply mutatis mutandis to a sub- mandate.

Article 10:10

An order made pursuant to a mandate shall state on behalf of which administrative
authority it was made.

Article 10:11

1. An administrative authority may determine that orders made by it may be signed on
its behalf, unless provided otherwise by statutory regulation or unless this would be incom-
patible with the nature of the power.

2. In such a case the order shall show that it was made by the administrative authority
itself.

Article 10:12

This division shall apply mutatis mutandis if an administrative authority grants a power
of attorney to another person operating under its responsibility, to perform legal acts under
private law, or grants an authorization for the performance of acts which constitute neither an
order nor a legal act under private law.
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Division 10.1.2 Delegation

Article 10:13

‘Delegation’ means the transfer by an administrative authority of its power to make
orders to another one, who assumes responsibility for the exercise of this power.

Article 10:14

Delegation shall not occur to subordinates.

Article 10:15

Delegation may occur only if the power to delegate has been conferred by statutory
regulation.

Article 10:16

1. An administrative authority may issue only policy rules concerning the exercise of
a delegated power.

2. The one to whom the power has been delegated shall provide the administrative
authority at its request with information about the exercise of the power.

Article 10:17

An administrative authority may no longer exercise a delegated power itself.

Article 10:18

An administrative authority may repeal the delegation of a power at any time.

Article 10:19

An order made pursuant to a delegated power shall cite the delegation order and its
source..

Article 10:20

1. This division, with the exception of article 10:16, shall apply mutatis mutandis to
the transfer by an administrative authority to a third party of the power of another administra-
tive authority to make orders.

2. It may be provided by statutory regulation or by the order for transfer that the ad-
ministrative authority whose power is transferred may issue policy rules concerning the exer-
cise of the power.

3. The one to whom the power is transferred shall, at their request, provide the trans-
feror and the administrative authority originally empowered, with information about the exer-
cise of the power.

Title 10.2  Supervision of administrative authorities

Division 10.2.1 Approval

Article 10:25

In this act ‘approval’ means the consent of another administrative authority required
for the entry into force of an order of an administrative authority.
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Article 10:26

Orders may be made subject to approval only in the cases specified by or pursuant to
act of Parliament.

Article 10:27

Approval may be withheld only on account of conflict with the law or on another
ground contained in the act of Parliament in or pursuant to which the requirement of approval
is prescribed.

Article 10:28

Approval of an order on which a district court has given judgment or which imple-
ments the final judgment of a district court may not be withheld on legal grounds that conflict
with those on which the judgment was based or partly based.

Article 10:29

1. An order may be partially approved only if partial entry into force is compatible
with the nature and substance of the order.

2. Approval may not be granted for a determinate period or conditionally, nor may it
be repealed.

Article 10:30

1. Approval shall not be granted partially or withheld until after the administrative au-
thority which made the order has been given the opportunity for consultation.

2. The reasons for the order concerning approval shall refer to what has been dealt with
in the consultations.

Article 10:31

1. Unless provided otherwise by statutory regulation, the order concerning approval
shall be notified to the administrative authority that has made the order requiring approval
within thirteen weeks of the date on which it was forwarded for approval.

2. The making of the order concerning approval may be deferred once for a maximum
of thirteen weeks.

3. Notwithstanding subsection 2, the making of the order concerning approval may be
deferred once for a maximum of six months if the opinion of an adviser as referred to in article
3:5 is required in respect of the approval.

4. Unless provided otherwise by statutory regulation, the approval shall be deemed to
have been granted if no order concerning approval or an order for deferment, or,
within the period referred to in subsection 1, an order concerning approval has been
notified to the administrative authority that has made the order that is subject to
approval.

Article 10:32

1. This division shall apply mutatis mutandis if the consent of another administrative
authority is required for the making of an order by an administrative authority.
2. The consent may specify a time limit within which the order should be made.
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Division 10.2.2 Annulment

Article 10:33

This division shall apply if an administrative authority is competent to annul an order
of another administrative authority other than in the course of an administrative appeal.

Article 10:34

The power to annul may be granted only by act of Parliament.

Article 10:35

An order may be annulled only on account of conflict with the law or the public inter-
est.

Article 10:36

An order may be annulled partially only if its partial continuation in force would be
consistent with the nature and substance of the order.

Article 10:37

An order which forms the subject of a district court judgment or implements the final
judgment of a district court may not be annulled on legal grounds that conflict with those on
which the judgment was based or partly based.

Article 10:38

1. An order which still requires approval may not be annulled.
2. An order against which an objection may be made or an appeal may be lodged or is
pending may not be annulled.

Article 10:39

1. An order for the performance of a legal act under civil law may not be annulled if
thirteen weeks have passed since it has been notified.

2. If a stay has been granted in accordance with article 10:43 within the time limit
referred to in subsection 1, the order may still be annulled within the period of the stay.

3. If an order as referred to in subsection 1 is subject to approval, the period referred
to in subsection 1 shall start after the approval order has been notified. Subsections 1 and 2
shall apply mutatis mutandis to the approval order.

Article 10:40

An order which has been stayed in accordance with article 10:43 may no longer be
annulled after the stay has ended.

Article 10:41

1. An order shall not be annulled until after the administrative authority which made
the order has been given the opportunity for consultation.

2. The reasons for the annulling order shall refer to what has been dealt with in the
consultations.

Article 10:42

1. The annulling of an order shall extend to all the legal consequences intended by the
order.
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2. The annulling order may provide that all or part of the legal consequences of the
annulled order will continue to have effect.

3. If an order for the conclusion of an agreement is annulled, the agreement shall, if it
has already been entered into and in so far as the annulling order does not provide otherwise,
not be executed or continue to be executed, without prejudice to the other party’s right to
compensation.

Division 10.2.3 Stay

Article 10:43

Pending the investigation whether there are reasons to annul an order, the order may
be stayed by the administrative authority competent to annul it.

Article 10:44

1. A staying order shall determine the duration of the stay.

2. The stay of an order may be extended once.

3. The stay may not exceed a year, even after extension.

4. If an objection is made or an appeal is lodged against a stayed order, the stay shall
nonetheless continue until thirteen weeks after the final decision on the objection or appeal.

5. The stay may be lifted.

Article 10:45

Articles 10:36, 10:37, 10:38, subsection 1, 10:39, subsections 1 and 3, and 10:42, subsection
3, shall apply mutatis mutandis to a staying order.

CHAPTER 11 FINAL PROVISIONS
[...]

III. Questions to the Act

1.  Isthe Dutch General Administrative Law (GALA) covering the topics you consider as
(General) Administrative Law? What is missing? Which parts of the GALA would
you not consider Administrative Law?

2. Which rules are codified in your country?

3. Ifnot codified: what is the source (Constitution, Court practice etc.)?

4.  What are the consequences of codification? / What are the consequences of having
Administrative Law in other forms?

5. (What differences do you see in substance to your country?)

C Public — Private (Lecture 2)

I. General Questions

1.  What do we qualify (legal sources, governmental entities, activities, contracts etc.)?

Felix Uhlmann Comparative Administrative Law 28



2. What are the criteria for qualification (legal basis, public interest or mandate, own-
ership and control, special powers, interests of the parties etc.)?

3. What are the consequences of a qualification (procedure and legal remedies, appli-
cation of administrative or private law, state liability, constitutional restraints etc.)?

4. (To what extent may government act through private entities, by private law contracts

etc.?)
II. Department of Transportation et al. v. Association of American Rail-
roads
Read the extract from the decision below and consider what criteria the Supreme Court
uses to assess whether Amtrak is private or public. Do you agree with the criteria they
used? Would you use other criteria in your country? Further, consider how the sepa-

ration of powers relates to the assessment of the Supreme Court of whether Amtrak is

private or public. Do you agree?

Summary of the facts

In 2008, Congress gave Amtrak (National Railroad Passenger Corporation) and the
Federal Railroad Administration (FRA) the authority to issue “metrics and standards”.

The Association of American Railroads (AAR) argued that allowing a private entity,

like Amtrak, to exercise joint authority in the issuance violated the constitution.

(Slip Opinion) OCTOBER TERM, 2014

Syllabus

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is being done in connection with
this case, at the time the opinion is issued. The syllabus constitutes no part of the opinion of the Court
but has been prepared by the Reporter of Decisions for the convenience of the reader. See United
States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337.

SUPREME COURT OF THE
UNITED STATES

Syllabus

DEPARTMENT OF TRANSPORTATION ET AL
v. ASSOCIATION OF AMERICAN RAILROADS

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT
No. 13-1080. Argued December 8, 2014—Decided March 9, 2015
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In 1970, Congress created the National Railroad Passenger Corporation
(Amtrak). Congress has given Amtrak priority to use track systems owned by
the freight railroads for passenger rail travel, at rates agreed to by the parties or,
in case of a dispute, set by the Surface Transportation Board. And in 2008,
Congress gave Amtrak and the Federal Railroad Administration (FRA) joint
authority to issue “metrics and standards” addressing the performance and
scheduling of passenger railroad services, see §207(a), 122 Stat. 4907, includ-
ing Amtrak’s on-time performance and train delays caused by host railroads.
Respondent, the Association of American Railroads, sued petitioners—the De-
partment of Transportation, the FRA, and two officials—claiming that the met-
rics and standards must be invalidated because it is unconstitutional for Con-
gress to allow and direct a private entity like Amtrak to exercise joint authority
in their issuance. Its argument rested on the Fifth Amendment Due Process
Clause and the constitutional provisions regarding separation of powers. The
District Court rejected respondent’s claims, but the District of Columbia Circuit
reversed as to the separation of powers claim, reasoning in central part that
Amtrak is a private corporation and thus cannot constitutionally be granted reg-

ulatory power under §207.

Held: For purposes of determining the validity of the metrics and standards,
Amtrak is a governmental entity. Pp. 6-12. (a) In concluding otherwise, the
Court of Appeals relied on the statutory command that Amtrak “is not a depart-
ment, agency, or instrumentality of the United States Government,” 49 U. S. C.
§24301(a)(3), and the pronouncement that Amtrak “shall be operated and man-
aged as a for profit corporation,” §24301(a)(2). But congressional pronounce-
ments are not dispositive of Amtrak’s status as a governmental entity for pur-
poses of separation of powers analysis under the Constitution, and an independ-
ent inquiry reveals the Court of Appeals’ premise that Amtrak is a private entity
was flawed. As Amtrak’s ownership and corporate structure show, the political
branches control most of Amtrak’s stock and its Board of Directors, most of
whom are appointed by the President, §24302(a)(1), confirmed by the Senate,
ibid., and understood by the Executive Branch to be removable by the Presi-
dent at will. The political branches also exercise substantial, statutorily man-
dated supervision over Amtrak’s priorities and operations. See, e.g., §24315.
Also of significance, Amtrak is required by statute to pursue broad public ob-
jectives, see, e.g., §§24101(b), 24307(a); certain aspects of Amtrak’s day-to-
day operations are mandated by Congress, see, e.g., §§24101(c)(6), 24902(b);
and Amtrak has been dependent on federal financial support during every year
of its existence. Given the combination of these unique features and Amtrak’s
significant ties to the Government, Amtrak is not an autonomous private enter-
prise. Amtrak was created by the Government, is controlled by the Government,
and operates for the Government’s benefit. Thus, in jointly issuing the metrics
and standards with the FRA, Amtrak acted as a governmental entity for separa-
tion of powers purposes. And that exercise of governmental power must be
consistent with the Constitution, including those provisions relating to the sep-
aration of powers. Pp. 6-10.

(b) Respondent’s reliance on congressional statements about Amtrak’s status
is misplaced. Lebron v. National Railroad Passenger Corp., 513 U. S.

Felix Uhlmann

Comparative Administrative Law

30



374, teaches that, for purposes of Amtrak’s status as a federal actor or instru-
mentality under the Constitution, the practical reality of federal control and su-
pervision prevails over Congress’ disclaimer of Amtrak’s governmental status.
Treating Amtrak as governmental for these purposes, moreover, is not an un-
bridled grant of authority to an unaccountable actor, for the political branches
created Amtrak, control its Board, define its mission, specify many of its day-
to-day operations, have imposed substantial transparency and accountability
mechanisms, and, for all practical purposes, set and supervise its annual budget.
Pp. 10-11.

(¢c) The Court of Appeals may address in the first instance any properly pre-
served issues respecting the lawfulness of the metrics and standards that may
remain in this case, including questions implicating the Constitution’s structural
separation of powers and the Appointments Clause. Pp. 11-12.

721 F. 3d 666, vacated and remanded.

KENNEDY, J., delivered the opinion of the Court, in which ROBERTS,
Cite as: 575 U. S. (2015) 3

Syllabus

C. J., and ScALIA, GINSBURG, BREYER, ALITO, SOTOMAYOR, and KAGAN, JJ.,
joined. ALITO, J., filed a concurring opinion. THOMAS, J., filed an opinion con-

curring in the judgment.

NOTICE: This opinion is subject to formal revision before publication in the preliminary print of the
United States Reports. Readers are requested to notify the Reporter of Decisions, Supreme Court of
the United States, Washington, D. C. 20543, of any typographical or other formal errors, in order that
corrections may be made before the preliminary print goes to press.

SUPREME COURT OF THE
UNITED STATES

No. 13-1080

DEPARTMENT OF TRANSPORTATION, ET AL "
PETITIONERS v. ASSOCIATION OF AMERICAN
RAILROADS

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF

APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT
[March 9, 2015]

JusTiCE KENNEDY delivered the opinion of the Court.

In 1970, Congress created the National Railroad Passenger
Corporation, most often known as Amtrak. Later, Congress
granted Amtrak and the Federal Railroad Administration
(FRA) joint authority to issue “metrics and standards” that
address the performance and scheduling of passenger rail-
road services. Alleging that the metrics and standards have
substantial and adverse effects upon its members’ freight

services, respondent—the Association of American
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Railroads—filed this suit to challenge their validity. The
defendants below, petitioners here, are the Department of
Transportation, the FRA, and two individuals sued in their
official capacity.

Respondent alleges the metrics and standards must be in-
validated on the ground that Amtrak is a private entity and
it was therefore unconstitutional for Congress to allow and
direct it to exercise joint authority in their issuance. This
argument rests on the Fifth Amendment Due Process
Clause and the constitutional provisions regarding separa-
tion of powers. The District Court rejected both of respond-
ent’s claims. The Court of Appeals for the District of Co-
lumbia Circuit reversed, finding that, for purposes of this
dispute, Amtrak is a private entity and that Congress vio-
lated nondelegation principles in its grant of joint authority
to Amtrak and the FRA. On that premise the Court of Ap-
peals invalidated the metrics and standards.

Having granted the petition for writ of certiorari, 573 U. S.
___(2014), this Court now holds that, for purposes of de-
termining the validity of the metrics and standards, Amtrak
is a governmental entity. Although Amtrak’s actions here
were governmental, substantial questions respecting the
lawfulness of the metrics and standards— including ques-
tions implicating the Constitution’s structural separation of
powers and the Appointments Clause, U. S. Const., Art. II,
§2, cl. 2—may still remain in the case. As those matters
have not yet been passed upon by the Court of Appeals, this
case is remanded.

I
A

Amtrak is a corporation established and authorized by a de-
tailed federal statute enacted by Congress for no less a

purpose than to preserve passenger services and routes on
our Nation’s railroads. See Lebron v. National Railroad

Passenger Corporation, 513 U. S. 374, 383-384 (1995);
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National Railroad Passenger Corporation V.
Atchison, T. & S. F. R. Co., 470 U. S. 451, 453-457
(1985); see also Rail Passenger Service Act of 1970, 84
Stat. 1328. Congress recognized that Amtrak, of necessity,
must rely for most of its operations on track systems owned
by the freight railroads. So, as a condition of relief from
their commoncarrier duties, Congress required freight rail-
roads to allow Amtrak to use their tracks and facilities at
rates agreed to by the parties—or in the event of disagree-
ment to be set by the Interstate Commerce Commission
(ICC). See 45 U. S. C. §§561, 562 (1970 ed.). The Surface
Transportation Board (STB) now occupies the dispute-res-
olution role originally assigned to the ICC. See 49 U. S. C.
§24308(a) (2012 ed.). Since 1973, Amtrak has received a
statutory preference over freight transportation in using rail
lines, junctions, and crossings. See §24308(c).

The metrics and standards at issue here are the result of a
further and more recent enactment. Concerned by poor ser-
vice, unreliability, and delays resulting from freight traffic
congestion, Congress passed the Passenger Rail Investment
and Improvement Act (PRITA) in 2008. See 122 Stat. 4907.
Section 207(a) of the PRIIA provides for the creation of the

metrics and standards:

“Within 180 days after the date of enactment of this Act,
the Federal Railroad Administration and Amtrak shall
jointly, in consultation with the Surface Transportation
Board, rail carriers over whose rail lines Amtrak trains op-
erate, States, Amtrak employees, nonprofit employee or-
ganizations representing Amtrak employees, and groups
representing Amtrak passengers, as appropriate, develop
new or improve existing metrics and minimum standards
for measuring the performance and service quality of inter-
city passenger train operations, including cost recovery, on-

time performance and minutes of delay, ridership, on-board
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services, stations, facilities, equipment, and other services.”

Id., at 4916.

Section 207(d) of the PRIIA further provides:

“If the development of the metrics and standards is not com-
pleted within the 180-day period required by subsection (a),
any party involved in the development of those standards
may petition the Surface Transportation Board to appoint
an arbitrator to assist the parties in resolving their disputes
through binding arbitration.” Id., at 4917.

The PRIIA specifies that the metrics and standards created
under §207(a) are to be used for a variety of purposes. Sec-
tion 207(b) requires the FRA to “publish a quarterly report
on the performance and service quality of intercity passen-
ger train operations” addressing the specific elements to be
measured by the metrics and standards. Id., at 4916-4917.
Section 207(c) provides that, “[t]o the extent practicable,
Amtrak and its host rail carriers shall incorporate the met-
rics and standards developed under subsection (a) into their
access and service agreements.” Id., at 4917. And §222(a)
obliges Amtrak, within one year after the metrics and stand-
ards are established, to “develop and implement a plan to
improve on-board service pursuant to the metrics and stand-
ards for such service developed under [§207(a)].” Id., at
4932.

Under §213(a) of the PRIIA, the metrics and standards also
may play a role in prompting investigations by the STB and
in subsequent enforcement actions. For instance, “[i]f the
on-time performance of any intercity passenger train aver-
ages less than 80 percent for any 2 consecutive calendar
quarters,” the STB may initiate an investigation “to deter-
mine whether and to what extent delays . . . are due to
causes that could reasonably be addressed . . . by Amtrak or
other intercity passenger rail operators.” Id., at 4925-4926.
While conducting an investigation under §213(a), the STB
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“has authority to review the accuracy of the train perfor-
mance data and the extent to which scheduling and conges-
tion contribute to delays” and shall “obtain information
from all parties involved and identify reasonable measures
and make recommendations to improve the service, quality,
and on-time performance of the train.” Id., at 4926. Fol-
lowing an investigation, the STB may award damages if it
“determines that delays or failures to achieve minimum
standards . . . are attributable to a rail carrier’s failure to
provide preference to Amtrak over freight transportation.”
Ibid. The STB is further empowered to “order the host rail
carrier to remit” damages “to Amtrak or to an entity for
which Amtrak operates intercity passenger rail service.”
Ibid.
B

In March 2009, Amtrak and the FRA published a notice in
the Federal Register inviting comments on a draft version
of the metrics and standards. App. 75-76. The final version
of the metrics and standards was issued jointly by Amtrak
and the FRA in May 2010. Id., at 129— 144. The metrics
and standards address, among other matters, Amtrak’s fi-
nancial performance, its scores on consumer satisfaction
surveys, and the percentage of passenger-trips to and from
underserved communities. Of most importance for this
case, the metrics and standards also address Amtrak’s on-
time performance and train delays caused by host railroads.
The standards associated with the on-time performance
metrics require on-time performance by Amtrak trains at
least 80% to 95% of the time for each route, depending on
the route and year. Id., at 133—135. With respect to “host-
responsible delays”— that is to say, delays attributed to the
railroads along which Amtrak trains travel—the metrics
and standards provide that “[d]elays must not be more than
900 minutes per 10,000 Train-Miles.” Id., at 138. Amtrak

conductors determine responsibility for particular delays.
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Ibid., n. 23. In the District Court for the District of Colum-
bia, respondent alleged injury to its members from being
required to modify their rail operations, which mostly in-
volve freight traffic, to satisfy the metrics and standards.
Respondent claimed that §207 “violates the nondelegation
doctrine and the separation of powers principle by placing
legislative and rulemaking authority in the hands of a pri-
vate entity [Amtrak] that participates in the very industry it
is supposed to regulate.” Id., at 176—177, Complaint §51.
Respondent also asserted that §207 violates the Fifth
Amendment Due Process Clause by “[v]esting the coercive
power of the government” in Amtrak, an “interested private
part[y].” Id., at 177, 953-54. In its prayer for relief re-
spondent sought, among other remedies, a declaration of
§207’s unconstitutionality and invalidation of the metrics
and standards. Id., at 177.

The District Court granted summary judgment to petition-
ers on both claims. See 865 F. Supp. 2d 22 (DC 2012).
Without deciding whether Amtrak must be deemed private
or governmental, it rejected respondent’s nondelegation ar-
gument on the ground that the FRA, the STB, and the polit-
ical branches exercised sufficient control over promulga-
tion and enforcement of the metrics and standards so that
§207 is constitutional. See id., at 35. The Court of Appeals
for the District of Columbia Circuit reversed the judgment
of the District Court as to the nondelegation and separation
of powers claim, reasoning in central part that because
“Amtrak is a private corporation with respect to Congress’s
power to delegate . . . authority,” it cannot constitutionally
be granted the “regulatory power prescribed in §207.” 721
F. 3d 666, 677 (2013). The Court of Appeals did not reach

respondent’s due process claim. See ibid.

II
In holding that Congress may not delegate to Amtrak the

joint authority to issue the metrics and standards—
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authority it described as “regulatory power,” ibid.—the
Court of Appeals concluded Amtrak is a private entity for
purposes of determining its status when considering the
constitutionality of its actions in the instant dispute. That
court’s analysis treated as controlling Congress’ statutory
command that Amtrak “ ‘is not a department, agency, or
instrumentality of the United States Government.””
Id., at 675 (quoting 49 U. S. C. §24301(a)(3)). The Court
of Appeals also relied on Congress’ pronouncement that
Amtrak “‘shall be operated and managed as a for-profit cor-
poration.”” 721 F. 3d, at 675 (quoting §24301(a)(2)); see
also id., at 677 (“Though the federal government’s involve-
ment in Amtrak is considerable, Congress has both desig-
nated it a private corporation and instructed that it be man-
aged so as to maximize profit. In deciding Amtrak’s status
for purposes of congressional delegations, these declara-
tions are dispositive”). Proceeding from this premise, the
Court of Appeals concluded it was impermissible for Con-
gress to “delegate regulatory authority to a private entity.”
Id., at 670; see also ibid. (holding Carter v. Carter Coal
Co., 298 U. S. 238 (1936), prohibits any such delegation of
authority).
That premise, however, was erroneous. Congressional pro-
nouncements, though instructive as to matters within Con-
gress’ authority to address, see, e.g., United States ex rel.
Totten v. Bombardier Corp., 380 F. 3d 488, 491-492
(CADC 2004) (Roberts, J.), are not dispositive of Amtrak’s
status as a governmental entity for purposes of separation
of powers analysis under the Constitution. And an inde-
pendent inquiry into Amtrak’s status under the Constitution
reveals the Court of Appeals’ premise was flawed.
It is appropriate to begin the analysis with Amtrak’s own-
ership and corporate structure. The Secretary of Transpor-
tation holds all of Amtrak’s preferred stock and most of its

common stock. Amtrak’s Board of Directors is composed
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of nine members, one of whom is the Secretary of Trans-
portation. Seven other Board members are appointed by the
President and confirmed by the Senate. 49 U. S. C.
§24302(a)(1). These eight Board members, in turn, select
Amtrak’s president. §24302(a)(1)(B); §24303(a). Amtrak’s
Board members are subject to salary limits set by Congress,
§24303(b); and the Executive Branch has concluded that all
appointed Board members are removable by the President
without cause, see 27 Op. Atty. Gen. 163 (2003).

Under further statutory provisions, Amtrak’s Board mem-
bers must possess certain qualifications. Congress has di-
rected that the President make appointments based on an
individual’s prior experience in the transportation industry,
§24302(a)(1)(C), and has provided that not more than five
of the seven appointed Board members be from the same
political party, §24302(a)(3). In selecting Amtrak’s Board
members, moreover, the President must consult with lead-
ers of both parties in both Houses of Congress in order to
“provide adequate and balanced representation of the major
geographic regions of the United States served by Amtrak.”
§24302(a)(2).

In addition to controlling Amtrak’s stock and Board of Di-
rectors the political branches exercise substantial, statuto-
rily mandated supervision over Amtrak’s priorities and op-
erations. Amtrak must submit numerous annual reports to
Congress and the President, detailing such information as
route-specific ridership and on-time performance. §24315.
The Freedom of Information Act applies to Amtrak in any
year in which it receives a federal subsidy, 5 U. S. C. §552,
which thus far has been every year of its existence. Pursuant
to its status under the Inspector General Act of 1978 as a *
‘designated Federal entity,”” 5 U. S. C. App. §8G(a)(2), p.
521, Amtrak must maintain an inspector general, much like
governmental agencies such as the Federal Communica-

tions Commission and the Securities and Exchange

Felix Uhlmann

Comparative Administrative Law

38



Commission. Furthermore, Congress conducts frequent
oversight hearings into Amtrak’s budget, routes, and prices.
See, e.g., Hearing on Reviewing Alternatives to Amtrak’s
Annual Losses in Food and Beverage Service before the
Subcommittee on Government Operations of the House
Committee on Oversight and Government Reform, 113th
Cong., Ist Sess., 5 (2013) (statement of Thomas J. Hall,
chief of customer service, Amtrak); Hearing on Amtrak’s
Fiscal Year 2014 Budget: The Starting Point for Reauthor-
ization before the Subcommittee on Railroads, Pipelines,
and Hazardous Materials of the House Committee on
Transportation and Infrastructure, 113th Cong., 1st Sess.,
p. 6 (2013) (statement of Joseph H. Boardman, president
and chief executive officer, Amtrak).

It is significant that, rather than advancing its own private
economic interests, Amtrak is required to pursue numerous,
additional goals defined by statute. To take a few examples:
Amtrak must “provide efficient and effective intercity pas-
senger rail mobility,” 49 U. S. C. §24101(b); “minimize
Government subsidies,” §24101(d); provide reduced fares
to the disabled and elderly, §24307(a); and ensure mobility
in times of national disaster, §24101(c)(9).

In addition to directing Amtrak to serve these broad public
objectives, Congress has mandated certain aspects of
Amtrak’s day-to-day operations. Amtrak must maintain a
route between Louisiana and Florida. §24101(c)(6). When
making improvements to the Northeast corridor, Amtrak
must apply seven considerations in a specified order of pri-
ority. §24902(b). And when Amtrak purchases materials
worth more than $1 million, these materials must be mined
or produced in the United States, or manufactured substan-
tially from components that are mined, produced, or manu-
factured in the United States, unless the Secretary of Trans-

portation grants an exemption. §24305(f).
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Finally, Amtrak is also dependent on federal financial sup-
port. In its first 43 years of operation, Amtrak has received
more than $41 billion in federal subsidies. In recent years
these subsidies have exceeded $1 billion annually. See
Brief for Petitioners 5, and n. 2, 46.

Given the combination of these unique features and its sig-
nificant ties to the Government, Amtrak is not an autono-
mous private enterprise. Among other important consider-
ations, its priorities, operations, and decisions are exten-
sively supervised and substantially funded by the political
branches. A majority of its Board is appointed by the Pres-
ident and confirmed by the Senate and is understood by the
Executive to be removable by the President at will. Amtrak
was created by the Government, is controlled by the Gov-
ernment, and operates for the Government’s benefit. Thus,
in its joint issuance of the metrics and standards with the
FRA, Amtrak acted as a governmental entity for purposes
of the Constitution’s separation of powers provisions. And
that exercise of governmental power must be consistent
with the design and requirements of the Constitution, in-
cluding those provisions relating to the separation of pow-
ers.

Respondent urges that Amtrak cannot be deemed a govern-
mental entity in this respect. Like the Court of Appeals, it
relies principally on the statutory directives that Amtrak
“shall be operated and managed as a for profit corporation”
and “is not a department, agency, or instrumentality of the
United States Government.” §§24301(a)(2)—(3). In light of
that statutory language, respondent asserts, Amtrak cannot
exercise the joint authority entrusted to it and the FRA by
§207(a). On that point this Court’s decision in Lebron v.
National Railroad Passenger Corp., 513 U. S. 374
(1995), provides necessary instruction. In Lebron, Amtrak
prohibited an artist from installing a politically controver-

sial display in New York City’s Penn Station. The artist
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sued Amtrak, alleging a violation of his First Amendment
rights. In response Amtrak asserted that it was not a gov-
ernmental entity, explaining that “its charter’s disclaimer of
agency status prevent[ed] it from being considered a Gov-
ernment entity.” Id., at 392. The Court rejected this conten-
tion, holding “it is not for Congress to make the final deter-
mination of Amtrak’s status as a Government entity for pur-
poses of determining the constitutional rights of citizens af-
fected by its actions.” Ibid. To hold otherwise would allow
the Government “to evade the most solemn obligations im-
posed in the Constitution by simply resorting to the corpo-
rate form.” Id., at 397. Noting that Amtrak “is established
and organized under federal law for the very purpose of pur-
suing federal governmental objectives, under the direction
and control of federal governmental appointees,” id., at
398, and that the Government exerts its control over
Amtrak “not as a creditor but as a policymaker,” the Court
held Amtrak “is an agency or instrumentality of the United
States for the purpose of individual rights guaranteed
against the Government by the Constitution.” Id., at 394,
399.

Lebron teaches that, for purposes of Amtrak’s status as a
federal actor or instrumentality under the Constitution, the
practical reality of federal control and supervision prevails
over Congress’ disclaimer of Amtrak’s governmental sta-
tus. Lebron involved a First Amendment question, while
in this case the challenge is to Amtrak’s joint authority to
issue the metrics and standards. But “[t]he structural prin-
ciples secured by the separation of powers protect the indi-
vidual as well.” Bond v. United States, 564 U. S. |
___(2011) (slip op., at 10). Treating Amtrak as governmen-
tal for these purposes, moreover, is not an unbridled grant
of authority to an unaccountable actor. The political
branches created Amtrak, control its Board, define its mis-

sion, specify many of its day-to-day operations, have
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imposed substantial transparency and accountability mech-
anisms, and, for all practical purposes, set and supervise its
annual budget. Accordingly, the Court holds that Amtrak is
a governmental entity, not a private one, for purposes of de-
termining the constitutional issues presented in this case.
111

Because the Court of Appeals’ decision was based on the
flawed premise that Amtrak should be treated as a private
entity, that opinion is now vacated. On remand, the Court
of Appeals, after identifying the issues that are properly
preserved and before it, will then have the instruction of the
analysis set forth here. Respondent argues that the selection
of Amtrak’s president, who is appointed “not by the Presi-
dent . . . but by the other eight Board Members,” “call[s]
into question Amtrak’s structure under the Appointments
Clause,” Brief for Respondent 42; that §207(d)’s arbitrator
provision “is a plain violation of the nondelegation princi-
ple” and the Appointments Clause requiring invalidation of
§207(a), id., at 26; and that Congress violated the Due Pro-
cess Clause by “giv[ing] a federally chartered, nominally
private, for-profit corporation regulatory authority over its
own industry,” id., at 43. Petitioners, in turn, contend that
“the metrics and standards do not reflect the exercise of
‘rulemaking’ authority or permit Amtrak to ‘regulate other
private entities,”” and thus do not raise nondelegation con-
cerns. Reply Brief 5 (internal citation omitted). Because
“[o]urs is a court of final review and not first view,” Zivo-
tofsky v. Clinton, 566 U. S. __,  (2012) (slip op., at
12) (internal quotation marks omitted), those issues—to the
extent they are properly before the Court of Appeals—
should be addressed in the first instance on remand.

The judgment of the Court of Appeals for the District of
Columbia Circuit is vacated, and the case is remanded for

further proceedings consistent with this opinion.
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It is so ordered.

SUPREME COURT OF THE
UNITED STATES

No. 13-1080

DEPARTMENT OF TRANSPORTATION, ET AL "

PETITIONERS v. ASSOCIATION OF AMERICAN
RAILROADS

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF

APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT
[March 9, 2015]

JUSTICE ALITO, concurring.

[...]

I
This case, on its face, may seem to involve technical issues,

but in discussing trains, tracks, metrics, and standards, a vi-
tal constitutional principle must not be forgotten: Liberty
requires accountability.

When citizens cannot readily identify the source of legis-
lation or regulation that affects their lives, Government of-
ficials can wield power without owning up to the conse-
quences. One way the Government can regulate without ac-
countability is by passing off a Government operation as an
independent private concern. Given this incentive to regu-
late without saying so, everyone should pay close attention
when Congress “sponsor[s] corporations that it specifically
designate[s] not to be agencies or establishments of the
United States Government.” Lebron v. National Rail-
road Passenger Corporation, 513 U. S. 374,390 (1995).
Recognition that Amtrak is part of the Federal Government

raises a host of constitutional questions.
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[...]

I

I turn next to the Passenger Rail Investment and Improve-
ment Act of 2008’s (PRIIA) arbitration provision. 122 Stat.
4907. Section 207(a) of the PRIIA provides that “the Fed-
eral Railroad Administration [(FRA)] and Amtrak shall
jointly . . . develop new or improve existing metrics and
minimum standards for measuring the performance and ser-
vice quality of intercity passenger train operations.” Id., at
4916. In addition, §207(c) commands that “[t]o the extent
practicable, Amtrak and its host rail carriers shall incorpo-
rate [those] metrics and standards . . . into their access and
service agreements.” Under §213(a) of the PRIIA, moreo-
ver, “the metrics and standards also may play a role in
prompting investigations by the [Surface Transportation
Board (STB)] and in subsequent enforcement actions.”
Ante, at 4.

This scheme is obviously regulatory. Section 207 provides
that Amtrak and the FRA “shall jointly” create new stand-
ards, cf. e.g., 12 U. S. C. §1831m(g)(4)(B) (“The appropri-
ate Federal banking agencies shall jointly issue rules of
practice to implement this paragraph), and that Amtrak
and private rail carriers “shall incorporate” those stand-
ards into their agreements whenever “practicable,” cf. e.g.,
BP America Production Co. v. Burton, 549 U. S. 84,

(133

88 (2006) (characterizing a command to “‘audit and recon

cile, to the extent practicable, all current and past lease ac-

299

counts

Interior (quoting 30 U. S. C. §1711(c)(1))). The fact that

as creating “duties” for the Secretary of the

private rail carriers sometimes may be required by federal
law to include the metrics and standards in their contracts

by itself makes this a regulatory scheme.
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“As is often the case in administrative law,” moreover, “the
metrics and standards lend definite regulatory force to an
otherwise broad statutory mandate.” 721 F. 3d 666, 672
(CADC 2013). Here, though the nexus between regulation,
statutory mandate, and penalty is not direct (for, as the Gov-
ernment explains, there is a pre-existing requirement that
railroads give preference to Amtrak, see Brief for Petition-
ers 31-32 (citing 49 U. S. C. §§24308(c), (f)), the metrics
and standards inherently have a “coercive effect,” Bennett
v. Spear, 520 U. S. 154, 169 (1997), on private conduct.
Even the United States concedes, with understatement, that
there is “perhaps some incentivizing effect associated with
the metrics and standards.” Brief for Petitioners 30. Be-
cause obedience to the metrics and standards materially re-
duces the risk of liability, railroads face powerful incentives
to obey. See Bennett, supra, at 169—171. That is regula-
tory power.

The language from §207 quoted thus far should raise red
flags. In one statute, Congress says Amtrak is not an
“agency.” 49 U. S. C. §24301(a)(3). But then Congress
commands Amtrak to act like an agency, with effects on
private rail carriers. No wonder the D. C. Circuit ruled as it

did.

[...]

When it comes to private entities, however, there is not even
a fig leaf of constitutional justification. Private entities are
not vested with “legislative Powers.” Art. I, §1. Nor are they
vested with the “executive Power,” Art. II, §1, cl. 1, which
belongs to the President. Indeed, it raises “[d]ifficult and
fundamental questions” about “the delegation of Executive
power” when Congress authorizes citizen suits. Friends of
the Earth, Inc. v. Laidlaw Environmental Services

(TOC), Inc., 528 U. S. 167, 197 (2000) (KENNEDY, J.,
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concurring). A citizen suit to enforce existing law, however,
is nothing compared to delegated power to create new law.
By any measure, handing off regulatory power to a private
entity is “legislative delegation in its most obnoxious
form.” Carter v. Carter Coal Co., 298 U. S. 238, 311
(1936).

For these reasons, it is hard to imagine how delegating
“binding” tie-breaking authority to a private arbitrator to re-
solve a dispute between Amtrak and the FRA could be con-
stitutional. No private arbitrator can promulgate binding
metrics and standards for the railroad industry. Thus, if the
term ““arbitrator” refers to a private arbitrator, or even the
possibility of a private arbitrator, the Constitution is vio-
lated. See 721 F. 3d, at 674 (“[T]hat the recipients of illic-
itly delegated authority opted not to make use of it is no
antidote. It is Congress’s decision to delegate that is un-
constitutional” (citing Whitman, supra, at 473)). As 1
read the Government’s briefing, it does not dispute any of
this (other than my characterization of the PRIIA as regula-
tory, which it surely is). Rather than trying to defend a pri-
vate arbitrator, the Government argues that the Court, for
reasons of constitutional avoidance, should read the word
“arbitrator” to mean “public arbitrator.” The Government’s
argument, however, lurches into a new problem: Constitu-
tional avoidance works only if the statute is susceptible to
an alternative reading and that such an alternative reading
would itself be constitutional.

Here, the Government’s argument that the word “arbitra-
tor” does not mean “private arbitrator” is in some tension
with the ordinary meaning of the word. Although Govern-
ment arbitrators are not unheard of, we usually think of ar-
bitration as a form of “private dispute resolution.” See, e.g.,
Stolt-Nielsen S. A. v. AnimalFeeds Int’l Corp., 559 U.
S. 662, 685 (2010).

Felix Uhlmann

Comparative Administrative Law

46



Likewise, the appointment of a public arbitrator here would
raise serious questions under the Appointments Clause. Un-
less an “inferior Office[r]” is at issue, Article II of the Con-
stitution demands that the President appoint all “Officers of
the United States” with the Senate’s advice and consent.
Art. I1, §2, cl. 2. This provision ensures that those who ex-
ercise the power of the United States are accountable to the
President, who himself is accountable to the people. See
Free Enterprise Fund, 561 U. S., at 497-498 (citing The
Federalist No. 72, p. 487 (J. Cooke ed.

1961) (A. Hamilton)). The Court has held that someone
“who exercis[es] significant authority pursuant to the laws
of the United States” is an “Officer,” Buckley v. Valeo,
424 U. S. 1, 126 (1976) (per curiam), and further that an
officer who acts without supervision must be a principal of-
ficer, see Edmond v. United States, 520 U. S. 651, 663
(1997) (“[ W]e think it evident that ‘inferior officers’ are of-
ficers whose work is directed and supervised at some level
by others who were appointed by Presidential nomination
with the advice and consent of the Senate”). While some
officers may be principal even if they have a supervisor, it
is common ground that an officer without a supervisor must
be principal. See id., at 667 (Souter, J., concurring in part
and concurring in judgment).

Here, even under the Government’s public-arbitrator the-
ory, it looks like the arbitrator would be making law without
supervision—again, it is “binding arbitration.” Nothing
suggests that those words mean anything other than what
they say. This means that an arbitrator could set the metrics
and standards that “shall” become part of a private rail-
road’s contracts with Amtrak whenever “practicable.” As
to that “binding” decision, who is the supervisor? Inferior
officers can do many things, but nothing final should appear
in the Federal Register unless a Presidential appointee has

at least signed off on it. See 75 Fed. Reg. 26839 (2010)
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(placing the metrics and standards in the Federal Register);

Edmond, supra, at 665.

[...]

In sum, while I entirely agree with the Court that Amtrak
must be regarded as a federal actor for constitutional pur-
poses, it does not by any means necessarily follow that the
present structure of Amtrak is consistent with the Constitu-
tion. The constitutional issues that I have outlined (and per-
haps others) all flow from the fact that no matter what Con-
gress may call Amtrak, the Constitution cannot be disre-

garded.

SUPREME COURT OF THE
UNITED STATES

No. 13-1080

DEPARTMENT OF TRANSPORTATION, ET AL "
PETITIONERS v. ASSOCIATION OF AMERICAN
RAILROADS

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF

APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT
[March 9, 2015]

JUSTICE THOMAS, concurring in the judgment.

[...]

A
Until the case arrived in this Court, the parties proceeded
on the assumption that Amtrak is a private entity, albeit one

subject to an unusual degree of governmental control.! The

! See Brief for Appellees in No. 12-5204 (DC), pp. 23-29 (defending §207 under cases upholding statutes “assign[ing]
an important role to a private party”); id., at 29 (“Amtrak . . . is not a private entity compar- able to the [private parties
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Court of Appeals agreed. 721 F. 3d 666, 674-677 (CADC
2013). Because it also concluded that

Congress delegated regulatory power to Amtrak, id., at
670674, and because this Court has held that delegations
of regulatory power to private parties are impermissible,
Carter v. Carter Coal Co., 298 U. S. 238, 311 (1936), it
held the delegation to be unconstitutional, 721 F. 3d, at 677.
Although no provision of the Constitution expressly forbids
the exercise of governmental power by a private entity, our
so-called “private nondelegation doctrine” flows logically
from the three Vesting Clauses. Because a private entity is
neither Congress, nor the President or one of his agents, nor
the Supreme Court or an inferior court established by Con-
gress, the Vesting Clauses would categorically preclude it
from exercising the legislative, executive, or judicial pow-
ers of the Federal Government. In short, the “private non-
delegation doctrine” is merely one application of the provi-
sions of the Constitution that forbid Congress to allocate
power to an ineligible entity, whether governmental or pri-
vate.

For this reason, a conclusion that Amtrak is private — that
is, not part of the Government at all — would necessarily
mean that it cannot exercise these three categories of gov-
ernmental power. But the converse is not true: A determi-
nation that Amtrak acts as a governmental entity in crafting
the metrics and standards says nothing about whether it
properly exercises governmental power when it does so. An
entity that “was created by the Government, is controlled
by the Government, and operates for the Government’s
benefit,” ante, at 10 (majority opinion), but that is not
properly constituted to exercise a power under one of the
Vesting Clauses, is no better qualified to be a delegatee of

that power than is a purely private one. To its credit, the

in a relevant precedent]. Although the government does not control Amtrak’s day-to-day operations, the government
exercises significant structural control”).
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majority does not hold otherwise. It merely refutes the
Court of Appeals’ premise that Amtrak is private. But this
answer could be read to suggest, wrongly, that our conclu-
sion about Amtrak’s status has some constitutional signifi-

cance for “delegation” purposes.

[..]

In this case, Congress has permitted a corporation subject
only to limited control by the President to create legally
binding rules. These rules give content to private railroads’
statutory duty to share their private infrastructure with
Amtrak. This arrangement raises serious constitutional
questions to which the majority’s holding that Amtrak is a
governmental entity is all but a non sequitur. These con-
cerns merit close consideration by the courts below and by
this Court if the case reaches us again. We have too long
abrogated our duty to enforce the separation of powers re-
quired by our Constitution. We have overseen and sanc-
tioned the growth of an administrative system that concen-
trates the power to make laws and the power to enforce
them in the hands of a vast and unaccountable administra-
tive apparatus that finds no comfortable home in our con-
stitutional structure. The end result may be trains that run
on time (although I doubt it), but the cost is to our Consti-

tution and the individual liberty it protects.

III. Questions to the Decision

1. Which criteria did the Supreme Court use to assess whether Amtrak is private or public?

2. Do you agree with the criteria they used?

3. What other criteria could also have been used? Would you use other criteria in your
country?

4. How does the separation of powers relate to the assessment of the Supreme Court of

whether Amtrak is private or public?
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5. Do you know of other constitutional principles that have different consequences de-

pending on whether something is private or public law?
IV. Communications, Electrical, Electronic, Energy, Information, Postal,
Plumbing and Allied Services Union of Australia v Queensland Rail

Read the extract from the decision and ask yourself what was decisive for the Supreme
Court to qualify Queensland Rail. What significance did the court attach to the asserted
“intention of the Parliament” or the labelling “is not a body corporate”? Do you agree

with the argumentation? What role did profit play in the assessment?

Summary of the facts

In 2013, the Queensland Rail Transit Authority Act 2013 (Qld) established Queens-

land Rail Ltd to not be by the Fair Work Act (as was previously the case) but rather
by the Industrial Relations Act 1999 on the basis that Queensland Rail wasn’t a “body
corporate”. The unions with which Queensland Rail had concluded industrial relations
agreements argued that it was in fact a constitutional corporation and that their rela-

tions should still be regulated by the Fair Work Act.

HIGH COURT OF AUSTRALIA

FRENCH (],
HAYNE, KIEFEL, BELL, GAGELER, KEANE AND NETTLE JJ

COMMUNICATIONS, ELECTRICAL,
ELECTRONIC, ENERGY, INFORMATION,
POSTAL, PLUMBING AND ALLIED SERVICES

UNION OF AUSTRALIA & ORS PLAINTIFFS
AND
QUEENSLAND RAIL & ANOR DEFENDANTS

Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and
Allied Services Union of Australia v Queensland Rail
[2015] HCA 11
8 April 2015
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B63/2013
ORDER

The questions asked by the parties in the special case dated 6 August 2014 and referred for
consideration by the Full Court be answered as follows:

Question 1

Is the first defendant (Queensland Rail) a corporation within the meaning of s 51(xx) of the
Commonwealth Constitution?

Answer
It is unnecessary to answer this question.
Question 2

If so, is Queensland Rail a trading corporation within the meaning of's 51(xx) of the Common-
wealth Constitution?

Answer
Yes.
Question 3

If so, does the Fair Work Act 2009 (Cth) apply to Queensland Rail and its employees by the
operation of s 109 of the Constitution, to the exclusion of the [Queensland Rail Transit Author-
ity Act 2013 (Q)] or the Industrial Relations Act 1999 (Q) or both?

Answer

Except to say that the Fair Work Act 2009 (Cth) applies to Queensland Rail as a "national
system employer" for the purposes of that Act and that

(a) ss 69, 72 and 73 of the Queensland Rail Transit Authority Act 2013 (Q) and

(b) ss 691A4-691D of the Industrial Relations Act 1999 (Q)

are to that extent inconsistent with the Fair Work Act 2009 (Cth) and invalid in so far as they
apply to Queensland Rail or its employees or the QR Passenger Pty Limited Traincrew Union
Collective Workplace Agreement 2009 and Queensland Rail Rollingstock and Operations En-
terprise Agreement 2011, it is not necessary to answer this question.

Question 4

What relief, if any, are the plaintiffs entitled to?

Answer

Questions of relief should be determined by a single Justice.
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Question 5

Who should pay the costs of the special case?

Answer

The first defendant.

Representation

J K Kirk SC with H El-Hage for the plaintiffs (instructed by Hall Payne Lawyers)

P J Dunning QC, Solicitor-General of the State of Queensland with S E Brown QC and G J D
Del Villar for the first defendant (instructed by Crown Law (QId))

Submitting appearance for the second defendant
Interveners

J T Gleeson SC, Solicitor-General of the Commonwealth with K E Foley for the Attorney-
General of the Commonwealth, intervening (instructed by Australian Government Solicitor)

M G Sexton SC, Solicitor-General for the State of New South Wales with J E Davidson for the
Attorney-General for the State of New South Wales, intervening (instructed by Crown Solicitor

(NSW))

S G E McLeish SC, Solicitor-General for the State of Victoria with G A Hill for the Attorney-
General for the State of Victoria, intervening (instructed by Victorian Government Solicitor)

G R Donaldson SC, Solicitor-General for the State of Western Australia with R Young for the
Attorney-General for the State of Western Australia, intervening (instructed by State Solicitor
(WA))

M G Evans QC with C Jacobi for the Attorney-General for the State of South Australia, inter-
vening (instructed by Crown Solicitor (SA))

Notice: This copy of the Court's Reasons for Judgment is subject to formal revision
prior to publication in the Commonwealth Law Reports.

CATCHWORDS

Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Al-
lied Services Union of Australia v Queensland Rail

Constitutional law — Constitution, s 51(xx) — "[T]rading or financial corporations formed within
the limits of the Commonwealth" — Queensland Rail Transit Authority Act 2013 (Q) established
right and duty bearing entity which "is not a body corporate" — Functions of entity included
provision of labour hire services — Functions to be carried out as a commercial enterprise —
Whether entity a trading corporation formed within the limits of the Commonwealth.
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Words and phrases — "is not a body corporate”, "trading corporation".

Constitution, s 51(xx).
Queensland Rail Transit Authority Act 2013 (Q), s 6.

FRENCH CJ, HAYNE, KIEFEL, BELL, KEANE AND NETTLE JJ.
The issue

The Queensland Rail Transit Authority Act 2013 (Q) ("the QRTA Act") established? the
Queensland Rail Transit Authority ("the Authority"). The Authority is now called® Queensland
Rail. The Authority can create and be made subject to legal rights and duties, which are its
rights and its duties®. It can sue and be sued in its name”. It can own property®.

The QRTA Act provides’ that the Authority "is not a body corporate". The QRTA Act
provides® that the Authority does not represent the State, and it follows from this provision,
coupled with the provisions which give the Authority separate legal personality, that the Au-
thority is not, and is not a part of, the body politic which is the State of Queensland”’.

The Authority operates as a labour hire company, providing labour used by Queensland
Rail Limited ("QRL") to operate railway services in Queensland. QRL is a company governed
by the Corporations Act 2001 (Cth). Pursuant to s 67 of the QRTA Act, the Authority holds all
the shares in QRL.

Is the Authority a "trading or financial corporation formed within the limits of the Com-
monwealth" within the meaning of s 51(xx) of the Constitution? If it is, the relations between
the Authority and its employees are governed by federal industrial relations legislation. If it is
not, State industrial relations legislation applies.

The Authority accepts that it is an artificial legal entity formed within the limits of the
Commonwealth. It submits that it is not a trading or financial corporation. Rather, it submits, it
is an entity which is not a "corporation" and which is not a "trading or financial" corporation.
These submissions should be rejected. The Authority is a trading or financial corporation within
the meaning of s 51(xx).

The litigation

The plaintiffs are all associations or organisations of employees. Some are registered
under the Fair Work (Registered Organisations) Act 2009 (Cth); some are registered under the

2 s 6(1).

3 s 63.

4 s7.

3 s 7(4).

6 s 7(1)(b).
7 5 6(2).

8 s 6(3).

9

No party or intervener, other than the Attorney-General for Victoria, submitted that the Authority is part
of the body politic which is the State of Queensland.
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10

11

Industrial Relations Act 1999 (Q) ("the Queensland Industrial Relations Act"). Members of the
State organisations are also members of the federal associations.

In a proceeding brought in the original jurisdiction of this Court, the plaintiffs allege
that the Authority is a trading corporation within the meaning of s 51(xx) of the Constitution.
They allege that it follows that the Authority is a "constitutional corporation" as defined in s 12
of the Fair Work Act 2009 (Cth)'°, and a "national system employer"!! for the purposes of that
Act. The plaintiffs allege that provisions of the QRTA Act!? (which apply the Queensland In-
dustrial Relations Act to the Authority's employees and treat some federal enterprise agree-
ments as certified under the Queensland Industrial Relations Act) are inconsistent with the Fair
Work Act 2009 and invalid to the extent of that inconsistency by operation of s 109 of the Con-
stitution. The plaintiffs also allege that ss 691A-691D of the Queensland Industrial Relations
Act (which apply to certain industrial instruments applying to "the employment of persons in a
government entity"'*) are inconsistent with the Fair Work Act 2009, and thus invalid by oper-
ation of s 109 of the Constitution so far as they purport to apply to the Authority, its employees
or two identified industrial instruments'*,

The second defendant to the proceeding (the Queensland Industrial Relations Commis-
sion) filed a submitting appearance.

The plaintiffs and the Authority (as the active defendant in the proceeding) agreed in
stating questions of law for the opinion of the Full Court in the form of a special case based
upon certain agreed facts. The first two questions ask whether the Authority is a "corporation"
within the meaning of's 51(xx) and, if so, whether it is a "trading corporation". Question 3 asks
whether the Fair Work Act 2009 applies to the Authority and its employees to the exclusion of
the QRTA Act or the Queensland Industrial Relations Act or both. Questions 4 and 5 relate to
relief and costs.

Section 51(xx)

The questions stated by the parties assume that it is useful to direct separate attention to
what is a "corporation" and what is a "trading corporation" within the meaning of s 51(xx). The
validity of the assumption was not directly challenged by any party or intervener and it is con-
venient to proceed without examining that issue. But this must not obscure the obvious im-
portance of recognising that the subject matter of s 51(xx) is not "corporations"; it is "foreign
corporations, and trading or financial corporations formed within the limits of the Common-
wealth". And neither the word "corporations", where twice appearing, nor the collocation "trad-
ing or financial corporations formed within the limits of the Commonwealth" is to be construed
without regard to the context within which the expression appears.

The competing submissions

The chief point of difference between the plaintiffs and the Authority was whether the
Authority is a "corporation" within the meaning of the second limb of s 51(xx). The plaintiffs
submitted that "an entity established under law with its own name, and with separate legal per-
sonality and perpetual succession, is a corporation within the meaning of s 51(xx)". The

10 "[A] corporation to which paragraph 51(xx) of the Constitution applies".

1 s 14(1)(a).
12 ss 69, 72 and 73.
13 s 691B(1).

14 QR Passenger Pty Limited Traincrew Union Collective Workplace Agreement 2009 and Queensland Rail

Rollingstock and Operations Enterprise Agreement 2011.
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12

13

14

15

16

17

Attorney-General of the Commonwealth, intervening, proffered a generally similar description
of what is a corporation: "any juristic entity with distinct, continuing legal personality (evi-
denced by, for example, perpetual succession, the right to hold property and the right to sue and
be sued) that is not a body politic reflected or recognised in the Constitution".

By contrast, the Authority (with the support of the Attorneys-General for New South
Wales and Victoria) submitted that not all artificial entities having separate legal personality
are corporations. The Authority submitted that "the intention of Parliament is the defining fea-
ture of whether an artificial juristic entity is created as a corporation, and that intention is man-
ifested either by express words or by necessary implica