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Abstract
Although judges may be well intended when taking an oath 
to be impartial when they reach the bench, psychological 
and legal literature suggests that their legal approaches, be-
haviour, and decision- making processes are subconsciously 
impacted by biases stemming from and influenced by their 
attitudes, ideology, backgrounds, and previous experiences. 
Drawing from prior models of sources of bias in legal con-
texts and existing literature on judges, this paper discusses 
and models potential sources of pro- prosecution bias in 
judges with prosecutorial backgrounds. These include (1) 
professional and self- selection into the judiciary; (2) prose-
cutorial socialization and attitudes that can shape a prosecu-
torial mindset; and (3) the effects of common unconscious 
biases, confirmation bias and role induced bias, that may shape 
judicial behaviour through formed beliefs and approaches 
stemming from the prosecutorial mindset and selection into 
the judiciary. As the vast majority of judges are former pros-
ecutors in the U.S. as well as in many other countries, this 
paper considers possible ways to deal with pro- prosecution 
bias and the potential importance of diversifying judges' 
professional backgrounds.
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INTRODUCTION

In the last decade, there have been growing discussions in the U.S. and internationally about the im-
portance of increasing judicial diversity, predominantly focused on increasing representation related to 
race and gender (Arrington, 2020; Breger, 2018; Hernandez & Navarro, 2018; Johnson, 2017; Sen, 2017; 
Slotnick et al., 2017; Thurston, 2019). However, less attention has been paid to professional diversity. 
Notably, Justice Ketanji Brown Jackson has become the Supreme Court's first justice who has previously 
worked as a public defender, a rarity in judicial backgrounds (Berman, 2022). Although appointments 
like Justice Jackson's are an important step, a huge disparity in previous professional backgrounds con-
tinues to exist in the judiciary (Buchanan, 2020; Neily, 2019).

Data suggest that judges are much more likely to be former prosecutors than defence attorneys 
(Alliance for Justice, 2016; Iuliano & Stewart, 2016; McMillion, 2014), with four times as many for-
mer prosecutors on the U.S. federal bench (Neily, 2019). Since 1970, over three times as many U.S. 
Supreme Court justices have worked as prosecutors, as compared to defenders (Crespo, 2015; Epps & 
Ortman, 2020). Although more data are known federally, state trends suggest similar disparities in judi-
cial backgrounds (Acquaviva & Castiglione, 2009; Neily, 2019; Tolan, 2018). Furthermore, this pattern 
appears typical of the judiciary internationally, including in the U.K. (Murphy, 2020), Canada (Lyon & 
Sossin, 2014), Australia (Opeskin, 2020), and parts of Europe (Di Federico, 2005).

This lack of professional diversity has garnered criticisms from legal scholars and practitioners about 
its potential impact on public confidence in the legitimacy of courts (Graham, 2004; Shepherd, 2021; 
Williams, 2004). The structure and foundation of Anglo- American criminal- legal systems are “defence- 
oriented,” in which the accused are afforded sets of fundamental rights, representation, presumed inno-
cent until proven otherwise, and the burden of proof is placed solely on the government (Smith, 2003). 
Yet if the judiciary is overwhelmingly made up of individuals who have only ever advocated for the 
prosecution, public confidence in the system may be questioned (Root et al., 2019). Furthermore, the 
system's reliance on prosecutors- turned- judges has implications for defendants, case outcomes, and the 
development of precedent that shapes future practice of law (Shepherd, 2021). Thus, lack of judicial 
professional diversity also can affect the application of law in real people's lives.

Iuliano and Stewart (2016) argue that professional diversity is key to long- lasting, “deep- level” di-
versity which enriches and expands judicial decision- making processes by not only varying attributes, 
but also attitudes, values, and experiences. Neily (2019) argues that although judges may take an oath 
to be impartial, their legal approaches, behaviour, and decision- making may be subconsciously limited 
by their previous professional backgrounds. If certain perspectives and backgrounds dominate judging, 
this may lead to legal doctrine and precedent that is biased toward the prosecution (a “pro- prosecution 
bias”), which can have repercussions for case outcomes and public faith in the criminal- legal system 
(Root et al., 2019; Swisher, 2010). Given these concerns, it is unsurprising that some scholarship suggests 
that judges with prosecutorial backgrounds can exhibit pro- prosecution bias in trial decision- making, 
including in decisions of guilt, sentencing, evidentiary, and procedural rulings (Davis, 2007; Gray, 2016; 
Kronick, 2020; Neily, 2019; Oliva & Beety, 2017; Smith, 2003, 2017; Truesdale, 2016; Uphoff, 2006).

Empirical studies on the issue, however, are sparse and limited in scope to specific courts, case types, 
or case outcomes. Nagel (1962), examining U.S. federal and state rulings on criminal law and proce-
dure, found former prosecutors were 15% more likely to rule against the defence. Tate (1981) and Tate 
and Handberg (1991) found that U.S. Supreme Court justices with prosecutorial backgrounds from the 
early- to- late 20th century were significantly more likely to rule in favour of the prosecution in financial 
and civil liberties cases. Shepherd (2021), using U.S. District Court data, found judges with prosecutorial 
backgrounds were less likely to decide employment cases in favour of claimants. Robinson (2011) found 
no relationship between prosecutorial background and judges' final rulings in criminal cases, but that 
study was only limited to the U.S. Supreme Court and Court of Appeals. Robinson (2011) acknowledges 
that results may not extend to state judges, other federal judges, or other legal decisions or behaviours.

Furthermore, judges with prosecutorial backgrounds might exhibit pro- prosecution bias in their 
legal approaches. Literature suggests that judges with prosecutorial backgrounds may be more likely to 
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rely on existing guidelines, narrow legal interpretations, precedent, and defer to prosecutors' recommen-
dations that likely use similar approaches, as compared to judges with defence backgrounds (Fox & Van 
Sickel, 2000; Spohn, 1990; Steffensmeier & Hebert, 1999). For example, a study of U.S. District Court 
rulings on the constitutionality of federal sentencing guidelines found that judges with prosecutorial 
backgrounds were significantly less likely to rule against guidelines, as compared to judges with defence 
backgrounds (Cohen, 1991). Similarly, federal judges, who are much more likely to be former prosecu-
tors, have shown significant hesitation to diverge from sentencing precedent in order to conform to 
18 U.S.C. § 3553(a)(6) that “avoid[s] unwarranted sentence disparities among defendants with similar 
records who have been found guilty of similar conduct” (Ponzetto & Fernandez, 2008). As opinions af-
firming pro- prosecution sentencing decisions constitute almost all binding precedent, judges essentially 
defer to the prosecution when deferring to precedent in federal sentencing (Truesdale, 2016).

SOURCES OF PRO- PROSECUTION BI AS IN JUDGES W ITH 
PROSECUTOR I A L BACKGROUNDS

The idea that judges, like all humans, can show biases because of prior life experiences is now well- 
established in research (Harris & Sen, 2019; Wistrich & Rachlinski, 2017). Even so, there has been 
a lack of theoretical models that examine psychological and social factors that may help to explain 
how particular judicial biases, such as pro- prosecution bias, arise. Although attitudinal models and social 
background models of judicial decision- making have been widely studied (Harris & Sen, 2019), they most 
often examine if and how specific judicial demographics (i.e., gender, age, political ideology) predict or 
explain variation in decision- related outcomes, such as voting patterns (Rachlinski & Wistrich, 2017). 
Such models, although helping to explain differences in case outcomes, do not necessarily focus on ex-
amining varying sources of biases, as well as how and why they may influence a range of legal behaviours, 
approaches, and rulings.

Although not yet applied to judges, literature has previously modelled sources of bias in other legal 
contexts and by a variety of expert decision- makers. This literature has presented models to show psy-
chological and social sources of bias as stemming from case- specific factors, as well as structural-  and 
individual- level factors: personal and background factors (i.e., education, professional training, pre- 
existing values), organizational factors (i.e., nature and structure of the criminal- legal system), and com-
monly exhibited biases that stem from and are shaped by one's background, experiences, and attitudes 
(Dror, 2018, 2020; Dror et al., 2021).

Although such models have been mainly applied to experts in legal contexts, its framework might 
also extend to judges (Dror, 2020; Murrie et al., 2013). Biases are not only a universal human phenom-
enon (Kahneman et al., 2021), but judges and experts likely share similar sources of bias. Both actively 
participate in the legal process, their work is set in the same criminal- legal system, and they may even 
be participants in the same case (Vidmar, 2005). Although the nature and specific sources of biases may 
differ due to their roles and duties, sources of judicial biases, like experts, likely stem from a combina-
tion of similar case- specific, structural- , and individual- level factors (Harris & Sen, 2019; Wistrich & 
Rachlinski, 2017).

To date, no literature has examined potential sources of pro- prosecution bias and how it may de-
velop. Yet, given data on professional backgrounds of the judiciary, examining potential sources of 
pro- prosecution bias influenced by previous prosecutorial backgrounds can help to support calls for 
diversifying judicial backgrounds and formulate strategies to minimize its effects (Neily, 2019). Of 
course, judges with defence backgrounds may also exhibit a “pro- defence bias” and literature by no 
means suggests that they are immune from or not influenced by similar sources of bias based on their 
own backgrounds. Indeed, diversifying judiciary backgrounds may contribute to minimizing overall 
bias in the criminal- legal system, but may not minimize biases for specific judges or in specific cases. 
However, given the overrepresentation of prosecutorial backgrounds, this paper focuses on examining 
sources of bias that could stem from this most common judicial professional background.

 20448333, 2023, 1, D
ow

nloaded from
 https://bpspsychub.onlinelibrary.w

iley.com
/doi/10.1111/lcrp.12226, W

iley O
nline L

ibrary on [21/01/2025]. See the T
erm

s and C
onditions (https://onlinelibrary.w

iley.com
/term

s-and-conditions) on W
iley O

nline L
ibrary for rules of use; O

A
 articles are governed by the applicable C

reative C
om

m
ons L

icense



4 |   BERRYESSA et al.

Drawing from prior models on sources of biases in legal decision- making and existing literature on 
judges, this paper presents a theoretical model of psychological and social sources of pro- prosecution 
bias in judges with prosecutorial backgrounds. These include (1) professional and self- selection into 
the judiciary; (2) prosecutorial socialization and preexisting attitudes that can shape a prosecutorial 
mindset; and (3) the effects of common unconscious biases, confirmation bias and role induced bias, that 
may shape judicial behaviour through formed beliefs and approaches stemming from the prosecutorial 
mindset and selection into the judiciary. Although case- specific factors likely also bear on the exhibi-
tion pro- prosecution bias, this model specifically focuses on potential individual-  and structural- level 
sources of bias that may be more broadly applicable to understanding the development and exhibition 
of pro- prosecution bias in judges with prosecutorial backgrounds. As with existing models, Figure 1 and 
the discussion here illustrate how these sources of bias likely interact with and “snowball” off each other 
to perpetuate pro- prosecution bias on the bench.

A prosecutorial mindset

For judges who have previous prosecutorial backgrounds, literature suggests that particular aspects of 
prosecutorial attitudes and training might lead to a prosecutorial mindset that can later lead to biases 
that influence their approaches as judges on the bench. Psychological literature has considered more 
general attitudes about norm violations as key to understanding a “prosecutorial model” of thinking 
about detecting and punishing offending behaviour (Goldberg et al., 1999). “Intuitive prosecutors” are 
focused on safeguarding their lives, safety, and their communities through a set of core norms: first, 
they dedicate their thoughts to detecting and understanding norm violators; then, after identifying 
norm violators, they use their energies and actions, via existing socio- legal structures, to adequately 
punish their violations (Singh & Rai, 2021; Tetlock et al., 2007). According to these models, these in-
tuitive attitudes only wane when norm violators are proportionately punished (Goldberg et al., 1999).

Drawing from these and similar beliefs, prosecutors may consider themselves “crime fighters” 
whose primary objective is to protect society by getting defendants convicted (Lidén et al., 2019). Later, 
as judges, these values may extend to the bench via the widely- supported attitudinal model of judicial- 
decision- making, in which judges are thought to approach and decide cases in light of their beliefs and 
values as juxtaposed against the structural environment and specific facts of the case they are weighing 

F I G U R E  1  Theoretical model of potential sources of pro- prosecution bias in judges with prosecutorial backgrounds
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(Segal & Spaeth, 2002). Along with pressures put on them by the job, these attitudes could limit pros-
ecutors' cognitive flexibility in legal approaches and decision- making, during their time as prosecutors 
and then later as judges (O'Brien, 2009).

Training as a prosecutor might also shape attitudes toward the legal process through a process called 
professional socialization, which then may later affect their approaches and philosophies on the bench. 
Professional socialization involves the acquiring of values from “ongoing social systems” while a person 
is formally trained to perform a specific job (Carp & Wheeler, 1972). For prosecutors, prosecutorial social-
ization occurs while being trained and acting as prosecutors (Robinson, 2011). This socialization may 
lead them to adopt specific schemas about and approaches toward legal contexts, such as distinct views 
about constitutional protections, precedent, and law's flexibility and limits, which in turn could shape 
later judicial behaviour and decision- making (Segal & Spaeth, 2002). Bright and Keenan (1995) describe 
this as prosecuting from the bench.

For example, prosecutors only press charges if they are sufficiently certain that the case is likely to be 
“winnable,” and therefore, at the prospects of a suspect's guilt and conviction; however, based on these 
expectations, prosecutors are trained to selectively identify and assess evidence in ways that are partial 
to a suspect's guilt (Bergman Blix & Wettergren, 2016). This guilt- confirming hypothesis may lead prosecu-
tors, and later judges, to subconsciously prefer or put weight on evidence that is guilt- confirming, rather 
than guilt- refuting (Lidén et al., 2019).

Furthermore, not having particular experiences as prosecutors may also contribute to their socializa-
tion and later extend to the bench. Harris and Sen (2022) suggest that judges who have been defenders 
likely have more knowledge about how sanctions can impact defendants' lives, based on interactions 
with their previous clients, as compared to those that are former prosecutors. Indeed, Justice Jackson 
stated that her defender background has helped to remind her on the bench that “every person who is 
accused of criminal conduct by the government, regardless of wealth and despite the nature of the ac-
cusations, is entitled to the assistance of counsel” (Cineas, 2022). This could imply that developing this 
knowledge, or considering potential impacts of sanctions on defendants, may be less apparent to judges 
with prosecutorial backgrounds (Harris & Sen, 2022).

Interestingly, some scholars have speculated that effects of prosecutorial socialization might be 
mitigated with judicial experience, and more and more time, on the bench (Carp & Wheeler, 1972; 
Goldberg, 1984; Tate, 1981; Tate & Handberg, 1991). However, Robinson (2011) found that time on 
the bench did not affect whether Circuit Court judges with prosecutorial backgrounds sided with the 
government in their rulings. Furthermore, as the majority of judges are former prosecutors, one's ju-
dicial peers may be like- minded; as such, judicial socialization could look somewhat like prosecutorial 
socialization, suggesting effects of prosecutorial training may potentially last far into judges' careers 
(Goldberg, 1984).

Selection into the judiciary

Literature suggests that selection into the judiciary as a profession may bias judges toward prosecutorial 
approaches in two main ways: professional selection through systems of judicial elections and appoint-
ments, and self- selection into prosecutorial, and later, judicial roles. First, whether selected by election or 
appointment, professional systems of judicial selection too often place pressure on judges to be “tough- 
on- crime” and adopt “pro- prosecution pledges” to become judges in the first place (Swisher, 2010). For 
judges who have been trained to be prosecutors, “pro- prosecution pledges” may be an extension and 
confirmation of prosecutorial training into their judicial philosophies and practice.

“Tough- on- crime” conveys a punitive stance toward defendants to ensure public safety by “lock-
ing away” criminals (Swisher, 2010). Empirical data have particularly focused on how judicial elec-
tions incentivize judges to appear “tough- on- crime” (Bright & Keenan, 1995; Gordon & Huber, 2007). 
Nearly 90% of U.S. state court judges face election, in which “tough- on- crime” messages have been 
found to be the most prevalent messages in ads, speeches, and platforms in state judicial campaigns 

 20448333, 2023, 1, D
ow

nloaded from
 https://bpspsychub.onlinelibrary.w

iley.com
/doi/10.1111/lcrp.12226, W

iley O
nline L

ibrary on [21/01/2025]. See the T
erm

s and C
onditions (https://onlinelibrary.w

iley.com
/term

s-and-conditions) on W
iley O

nline L
ibrary for rules of use; O

A
 articles are governed by the applicable C

reative C
om

m
ons L

icense



6 |   BERRYESSA et al.

(Brandenburg & Schotland, 2008; Sample et al., 2010). One study found that crime control, “cracking 
down” on criminals, and law enforcement partnerships were the most frequent themes in campaign 
advertisements during judicial elections (Champagne, 2001).

Champagne (2001) also found that judicial candidates battle to highlight “tough- on- crime” atti-
tudes by explicitly mentioning their prosecutorial backgrounds or preference in campaign rhetoric. 
Swisher (2010) describes these as “pro- prosecution pledges.” For example, Judge McMillan, a county 
judge in Florida, made campaign remarks that he would “always have the heart of a prosecutor” (In 
re McMillan, 797 So. 2d p.560, 2001). Similarly, Judge Keller of the Texas Court of Criminal Appeals 
stated that she was a “prosecution- oriented person” and would see “legal issues from the perspective of 
the state instead of the perspective of the defense” (Nichols, 1994, p. 45A).

Judges are thought to convey “pro- prosecution pledges” because they believe voters will respond 
positively to this stance (Swisher, 2010). Media- related research suggests that the public is primed to 
support harsh criminal- legal responses to crime because of the ways in and extent to which the media 
covers it (Feld, 2003). For example, the amount of media coverage on violent crime creates an availabil-
ity heuristic that leads the public to believe that criminals are much more of a pressing societal issue than 
statistics show (Weiss, 2006). Furthermore, media focus on perpetrators, rather than contexts of crim-
inality, also leads to public support for perpetrator- oriented, rather than more societal- level, responses 
to crime (Brace & Boyea, 2008).

Although judges often initially run on “tough- on- crime” campaigns, success in re- election may also 
require them to adopt these stances (Shepherd, 2009). Empirical studies suggest that electoral pres-
sures can lead judges to adopt “a pro- prosecution tilt that translates into judicial acts, such as bail 
rulings, verdicts, sentences, and even evidentiary rulings” (Swisher, 2010, p. 352). Indeed, state judges 
often increase sentencing punitiveness leading up to re- election (Baum, 2012; Craig et al., 2008). Huber 
and Gordon (2004) found 20,000 defendants were cumulatively sentenced to 2000+ years of addi-
tional incarceration the year before an election because of a “judicial election effect” in order to appear 
“tough- on- crime.”

Similar situations arise in jurisdictions that appoint judges. Although appointed judges do not di-
rectly answer to voters, they at least initially answer to the appointing authority, such as a governor, 
legislature, or president (Swisher, 2010). If judges believe that appointing authorities are more sym-
pathetic to “tough- on- crime” stances, whether because of a jurisdiction's political leaning or crime 
rates, they may be more likely to adopt similar stances and legal approaches (Pinello, 1995). For exam-
ple, studies suggest that federal judges appointed by Republican presidents show more conservative or 
“pro- prosecution” voting patterns in their rulings (Craig et al., 2008; Lindquist et al., 2007; Maltzman 
et al., 2000).

Furthermore, data on appointees' backgrounds show that the most typical route for those with judi-
cial ambitions is via a prosecutor's office (Bright & Keenan, 1995), and defence backgrounds have even 
been considered a liability (Smith, 2003). Judicial nominees may face the risk of being labelled “soft- 
on- crime” when they have defence experience, which can significantly affect their likelihood of being 
appointed (Baum, 2012). Indeed, individuals who are positioning themselves to be appointed may adopt 
certain approaches, rhetoric, or professional backgrounds in order to “fulfil expectations” of what they 
believe will make them a more attractive choice (Swisher, 2010).

Second, as per self- selection, there has been discussion that individuals who are attracted to becom-
ing prosecutors, and later judges, may already be inclined toward more conservative stances on criminal 
justice issues in the first place. Although prosecutors come from both political parties, the field may be 
less likely to attract individuals who possess more liberal stances on legal issues specifically (Heise, 2002). 
This might lead to a self- selection effect in which those who enter into a prosecutorial career, and later 
into judgeships, are inherently more conservative in their applications of the law (Robinson, 2011). 
Furthermore, after self- selecting into the profession, prosecutorial training may further instill and re-
inforce these stances, which later are then exacerbated during professional selection to the judiciary 
(Heise, 2002). For judges who have served as prosecutors, being “tough- on- crime” during judicial se-
lection might not only help confirm and solidify their training instilled during their time as prosecutors, 
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but also confirm their existing stances toward legal issues once on the bench (Swisher, 2010). Although 
no empirical work has tested the influence of self- selection on later judicial rulings by former prosecu-
tors, anecdotal evidence suggests that it may at least contribute to pro- prosecution bias (Anderson & 
Stair, 2018; Dharmapala et al., 2016; Engel & Zhurakhovska, 2017; Ramseyer & Rasmusen, 2007).

Ultimately, although professional and self- selection may set the stage for translating stances into later 
judicial behaviour and decisions, it is still possible that those who adopt or express “pro- prosecution 
pledges” may still readjust their approaches once they take the bench (Goldberg et al., 2006). However, 
the fact that “pro- prosecution pledges” and conservative stances to criminal justice issues are often an 
expected norm to be elected or appointed may affirm that these approaches are favoured or “correct” 
approaches, giving former prosecutors who enter the judiciary little incentive to reevaluate their own, 
or consider other, legal approaches (Smith, 2003). This suggests that systems of judicial selection and 
initial self- selection into prosecutorial roles likely reinforce each other into influencing later judicial 
behaviour; furthermore, once appointed as a judge, continuing and supporting such stances may be 
viewed as a way of opening the door to promotion to higher courts (Robinson, 2011).

Common unconscious biases shaped by prosecutorial backgrounds

Judges fall prey to similar forms of biases that impact all of us, including experts, with their preex-
isting attitudes and experiences likely key in shaping them (Banaji & Greenwald, 2016; Wistrich & 
Rachlinski, 2017). Particularly, judges with prosecutorial backgrounds may be subconsciously biased by 
relying on their already formed attitudes and approaches, while also rendering them less able to consider 
defence approaches to legal issues (Kronick, 2020). This suggests that prosecutors- turned- judges might 
exhibit common unconscious biases that intersect with and stem from their prosecutorial backgrounds 
and mindset (built via preexisting attitudes and socialization), and then reaffirmed and even strength-
ened during selection into the judiciary. We discuss two of these potential biases here.

First, judges who have self- selected into and trained in prosecutorial roles may enter the bench with 
bias that implicitly confirms that prosecutorial legal approaches are the most appropriate and accurate 
methods of interpreting law (Kronick, 2020). This may demonstrate a type of prosecutors- turned- 
judge confirmation bias, which is a common phenomenon in which people tend to interpret, process, 
and favour information in decision- making that confirms or supports prior beliefs, attitudes, or values 
(Nickerson, 1998). Interestingly, an empirical study by Lidén et al. (2019) found that prosecutors showed 
a confirmation bias that helped to enforce their guilt- confirming hypothesis, suggesting that prosecutorial atti-
tudes and training lend to the exhibition of confirmation bias in their decision- making.

Such biases may later extend to the bench as well. In a study of 727 jury trial appeals in Santa Clara 
County, a group of legal experts identified over 100 instances in which appellate courts found trial 
judges erred in ways that helped the prosecution (Tulsky, 2007). Although it is unknown if this study 
controlled for strength of evidence, almost 100 appeals were identified in which trial judges allowed 
prosecutors to introduce questionable or improper evidence that raised concerns from appellate judges, 
or failed to give the jury proper direction on the law in ways that either confirmed prosecutorial argu-
ments or weakened the defence's views of the case (Tulsky, 2007). Tulsky (2007) suggests that results 
may show that judges can be subconsciously less likely to “check the conduct [or arguments] of pros-
ecutors,” even if questionable, because they trust and share an inherent predisposition to favouring, 
and confirming, similar legal approaches on the bench, potentially due to their preexisting values and 
prosecutorial training. Similarly, Ulmer and Johnson (2017) found that judges, due to limited time and 
uncertainty in decision- making, may cognitively conform their legal approaches to those that stem from 
their own previous professional backgrounds or experiences.

Furthermore, confirmation bias can also manifest belief persistence, in so that it can be very difficult for 
people to change or influence their beliefs once formed, even in the face of strong countervailing evi-
dence (Davies, 1997). Particularly, belief persistence can bias the evaluation and interpretation of infor-
mation that conflicts with preformed beliefs, marking it as questionable or irrelevant to decision- making 
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8 |   BERRYESSA et al.

even in instances in which it may be important (Ross & Anderson, 1982). This suggests that the defence 
could face some difficulties in introducing particular evidence or arguments into proceedings involving 
judges with prosecutorial backgrounds, who might disregard or restrict them as irrelevant (Smith, 2003, 
2017). Indeed, in the study of Santa Clara jury trial appeals, appellate justices identified almost 50 
cases in which they believed trial judges erroneously restricted the defence from introducing evidence 
as irrelevant; importantly, this pattern of restricting evidence was not observed for the prosecution 
(Tulsky, 2007).

Second, judges' prior training and service in prosecutorial roles within an adversarial system may lead 
to pro- prosecution bias. Psychological research has demonstrated that people's judgements of a given 
situation can be subconsciously influenced and biased by their own role they play in it, as compared to 
a competing side; this is known as role- induced bias (Simon et al., 2004). Particularly, experimental work 
using research designs structured as the adversarial criminal- legal system has shown that assigning 
people to act as either the prosecution or defence, even randomly, triggers skewed judgements, be-
haviours, and systematic discounting of competing evidence/arguments in favour of one's own, and 
against the views of the competing, side (Anthonioz et al., 2019; Engel & Glöckner, 2013; Melnikoff & 
Strohminger, 2020; Simon et al., 2020).

The adversarial trial structure, in which two competing sides argue a case decided by a supposedly im-
partial decision- maker, theoretically attempts to neutralize bias by maximizing truth- finding and protec-
tion from potential governmental oppression, which should lead to fairer decisions (Goodpaster, 1987). 
Yet Engel and Glöckner (2013) found that role- induced bias stemming from one's role in an adversarial 
situation can be difficult to overcome. Thus, if judges have spent significant time acting in prosecutorial 
roles, this suggests that their judgements, behaviours, and synthesis of a case's evidence, even if posi-
tioned and required to be impartial decision- makers, are likely still subconsciously influenced by role- 
induced bias stemming from years in this role. Indeed, role- induced bias, via the “adversarial mindset,” 
can lead to conflict escalation akin to inter- group conflict, which can lead to subconscious behaviours 
that show favour toward one's preferred role (Simon et al., 2020). Schmid and Fiedler (1998) found that 
assigning lawyers- in- training as prosecutors led them to subconsciously identify and show in- group 
favouritism toward members of the prosecution, while also potentially simultaneously triggering out- 
group bias against the defence.

CONCLUSIONS A ND WAYS FORWA R D

This paper and larger literature suggest that the decision- making of judges with prosecutorial back-
grounds may be subconsciously impacted by psycho- social sources of pro- prosecution bias. Sources of 
pro- prosecution bias discussed here are by no means an exhaustive list, and there may be other sources. 
We encourage scholars to examine other sources of pro- prosecution bias, integrate them into the model, 
and empirically test it using different research designs and judicial samples. Yet this model has impor-
tant implications for both the public's confidence in the criminal- legal system and treatment of defend-
ants who are processed by it at different court levels.

As there is so little professional diversity on the bench, concerns about public scepticism regarding 
courts' fairness and credibility appear to be well- founded. The public has progressively seen courts as 
unfair, especially to underrepresented groups, and to favour governmental interests over public good 
(Torres- Spelliscy et al., 2008). Furthermore, as noted, the outward public image and expectation has 
become that judges are advocates for the prosecution (Swisher, 2010). This image is the antithesis of 
impartiality and exacerbates the potential for it to be viewed as unjust and illegitimate (Root et al., 2019).

Justice Jackson herself stated in Senate hearings that professional diversity like hers is important to 
the Supreme Court because “it lends and bolsters public confidence in our system” (Mayeux, 2022), as 
well as increases chances that judges will more wholly consider how their decisions can impact defen-
dants (Root et al., 2019; Shepherd, 2021). Indeed, diversifying the judiciary can bring new epistemic per-
spectives (Dror, 2022). Defence experience, for example, may help judges practice empathy toward and 
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perspective- taking with defendants (Harris & Sen, 2022). If defence representation can help to increase 
“deep- level” judicial diversity to help restore public confidence in the legal process and more deliberate 
treatment of defendants (Iuliano & Stewart, 2016), former defenders, like Justice Jackson, should be en-
couraged to bring their backgrounds and perspectives to the bench alongside those from prosecutorial 
backgrounds. Root et al. (2019, p.37) states, “although [defense] career paths have historically not been 
pathways to [judgeships], they certainly should be.”

Furthermore, professional diversity has also been known to improve the heterogeneity and culture of 
organizations by increasing the weight that different voices and perspectives have in the interpersonal 
dynamics of group decision- making (King & Gilrane, 2015). For judges, increased representation of 
defence perspectives on the bench can be especially important to expanding their voices in the inter-
personal dynamics of judicial panels that commonly rule at several levels of federal and state courts. 
Perspectives utilized in prior legal experience inevitably “exert some influence on a judge's determina-
tion of which legal arguments are compelling, convincing, credible, and reasonable” (Shepherd, 2021). 
As panels include multiple judges that collaborate to decide cases, having multiple perspectives repre-
sented, including those with defence backgrounds, may allow judges to learn from each other and lead 
to more balanced legal approaches, even when such perspectives may not affect majority opinions. 
Indeed, dissents can be “extremely important because they're a reminder to the public and…court that 
there's an alternative approach” (Booker, 2022). Thus, expanding professional diversity on the bench 
may lead to more balanced, socio- cultural perspectives on the law, precedent, and legal philosophy 
(Gertner, 2021). By doing so, pro- prosecution bias may become less pervasive, and defence backgrounds 
may be less of a liability for potential judges.

However, this by no means suggests that balancing pro- prosecution bias with pro- defence bias is 
a solution. The importance of minimizing bias is well recognized by judicial ethics codes that require 
impartiality and open- mindedness (Geyh et al., 2021). To move forward, judges must first acknowledge 
that previous professional backgrounds can subconsciously bias legal approaches and decisions, and 
hence, could attend trainings to make them aware of this. Such trainings should not be only about bias 
awareness, but also focus on more practical, proven ways of mitigating it on the bench. For example, 
trainings that involve formal observation and feedback have been known to promote shifts in the or-
ganizational culture of trial courts (Findley, 2011; Ostrom et al., 2007). This may be especially helpful 
for judges, as they rarely receive formal feedback to enable professional development (Kessler, 2009). 
Although trainings of this type have not yet been applied to judges, one strategy that has been known 
to successfully combat implicit bias in workplace settings, called prejudice habit- breaking, teaches indi-
viduals about bias, how it is measured, and how it can influence particular behaviours or harm certain 
individuals in the workplace (Devine et al., 2012). After being exposed to this information, participants 
take the Implicit Association Test (IAT) and may be observed in their workplace setting, followed by 
feedback on their results of the IAT and observations of their own personal biases. This is followed by 
trainings on how to overcome their personal biases through a combination of strategies, such as how to 
perspective take with others or consider alternative viewpoints in work interactions, reflect on counter- 
stereotypical information, and increase experiences or interactions that may help to reduce later biased 
behaviour. Specifically, individuals are asked to think about and connect strategies to how they can 
utilize and practice them in their own work lives to reinforce such habits (Devine et al., 2012). Thus, 
one could imagine how similar bias- reducing trainings could involve these practices and systematically 
observing judges for potential pro- prosecution bias, followed by feedback for them to better evaluate 
their own performances and potential bias- reducing strategies.

However, even experts can be blind to their biases and believe that bias training may be relevant 
to others in their field, but not necessarily them (“bias blind spot”) (Pronin et al., 2002). Fix (2020) 
found that bias training can significantly reduce implicit bias for justice professionals, but effects 
largely rest on individuals being receptive to training. Thus, these strategies still require judges to 
be receptive to and reflect on how their performances may be influenced by previous professional 
backgrounds. As such, other bias- reducing strategies could be more effective for judges who are less 
receptive to more reflective techniques. Structural interventions, like behavioural nudges, could 
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bypass conscious reflection as “bias interrupters” that could alter behaviour and decision- making 
with little effort (Sunstein, 2015). For example, bench cards and information that may bear on 
decision- making have been theorized as nudges to influence judicial behaviour at different stages 
(Marder & Pina- Sánchez, 2020). England and Wales include explicit lists of mitigating and aggra-
vating factors on bench cards as written reminders for judges to consider them alongside available 
guidelines during sentencing proceedings; this has been thought to explain the recent increased use 
of these factors in sentencing (Roberts et al., 2018). Aharoni et al. (2022) found that when judges 
were nudged to consider costs in their sentencing rulings (by reading explicit information about 
costs of incarceration), they were more likely to consider shorter and alternatives to incarceration. 
Similar interventions could be used to disrupt pro- prosecution bias, such as making bench cards 
about the availability and benefits of various legal approaches, or those that may be considered ben-
eficial or biased to the prosecution, offered or required for judges to read alongside guidelines and 
case materials used at different criminal- legal stages.

Furthermore, people who share backgrounds are likely in the best position to change others' biased 
behaviours. One study showed that White participants' more strongly rejected the exhibition of racially 
prejudicial statements when they were also rejected by another White, as compared to a non- White, par-
ticipant (Czopp et al., 2006). This suggests that if judges with prosecutorial backgrounds are willing to 
discuss or “reject” their own reliance on or bias toward prosecutorial approaches, this could help affect 
perspectives of other judges with similar professional backgrounds. Indeed, seminars that allow reform- 
minded judges to speak to their peers and colleagues about common types of, as well as their own 
personal, pro- prosecution bias could help start these types of conversations in different jurisdictions.

The above suggestions for improvement may be considered minor evolutionary’ steps within existing 
systems, with their ability to make real changes potentially still questionable as more symbolic gestures. 
Hence, perhaps more ‘revolutionary’ steps are required, involving changes to the system itself. For ex-
ample, appointment of judges could be neither by pubic elections nor political appointment, but rather 
by professional bodies with knowledge on the types of credentials, backgrounds or experiences that 
may contribute to judges being more well- rounded in their legal approaches. Yet, although revolutionary 
steps may be more effective in achieving change, they are also less likely to occur.

An evolutionary step that may be most beneficial, however, is to mandate prosecutors and defence 
lawyers alike, to both have diverse experiences while practicing law in general, and especially before 
being appointed as judges. Having both backgrounds as a pre- requisite for judicial appointment could 
go a long way in minimizing sources of biases like those discussed here. Of course it is difficult to 
separate life experience from one's judicial role. Judges should not be required to deny past experiences 
that shape their judgements, with their professional backgrounds actually key to their development of 
expertise into “extraordinary legal thinkers” (Gertner, 2021). Yet, if judges do not have appropriate 
insight or experience to realize other legal perspectives because they only have appreciation for those 
garnered from a narrow, one- sided set of experiences, this could very well lead to bias and difficulty 
in considering other approaches. Therefore, if lawyers are encouraged (if not required) to have more 
diverse experiences in their careers, this may mitigate the development of one- sided biases associated 
with either professional background and expand their views on the law, precedent, and legal philosophy.
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